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ADMINISTRATIVE LAW AND INVESTIGATIVE AGENCIES

Tom Sherman™

Paper presented to a seminar held by the
NSW Chapter of AIAL, Sydney: The State
of Administrative Law: Current Issucs and
Recent Developments, 4 November 1994

In my address to you today, | will discuss
the application of administrative law to
investigative agencies. What review is
possible of decisions made and actions
taken in investigations? What principles
apply to that review?

Statutory powers of investigation are a
means {o an end, not an end in themselves.
These powers are given o agencies as a
means of assisting them 1o enforce other
jaws - in the case of the ASC, the
Corporations Law, in the case of the TPC,
the Trade Practices Act, in the case of the
NCA, the ciiminal law generally (aibeit within
the field of organised crime).

Powers of investigation are administrative in
nature. It has long been clear that these
powers are administrative and not judicial or
legislative in nature.

The role of royal commissions
Perhaps the most notable repositories of

special investigative powers have been, and
still are, royal commissions.

*  Tom Shermman is Chairperson, National
Crime Authonty

Commissions of inquiry are a very long
established part of the system of
government inherited from the United
Kingdom. The history of royal commissions
extends back to the Domesday Book of
1086, which was the result of an inquiry
appointed by William the Congqueror to
establish the ownership of land holdings in
England for taxation purposes® Royal
commissions have been a regular feature of
the UK system of govemment over the
centuries.

Royal commissions are part of the
executive arm of govemment. Their function
is not judicial in nature® This is so even
where their powers include the power to
conduct hearings. to summons and
examine a witness on cath and ic make
decisicns on refusal to answer questions or
procuce documents. The basic functions of
royal commissions are io inquire and report.

The Commonwealth and all states of
Australia have enacted legislation regulating
commissions of inquiry in one form or
another.’ These commissions are armed
with statutory powers f{c require the
attendance of witnesses and the production
of documents.

In the past ten years, we have seen a
number of royal commissions and
commissions of inquiry established to
inquire into a vast range of issues: possible
illegal activies and associated police
misconduct in Queensland (the “Fitzgerald
Inquiry”), the business dealings of the WA
Govemnment (the “WA Inc Royal
Commission”), the collapse of
Tricontinental, corruption in the NSW Police
Service, aboriginal deaths in custody, the
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State Bank of South Australia, and the
building industry in New South Wales, just
fo name a few.

Historically royal commissions have a
limited life and usually inquire into a specific
subject matter. Calls to establish royal
commissions usually arise when there is
public concem about the capacity of
existing bodies to deal with a matter.

Because royal commissions are executive.

in character their decisions and actions are
amenable to judicial review. In fact there
has been considerable judicial review of
royal commissions over many years. (The
cases cited in the endnotes to this paper
are sufficient support for this proposition.)

Permanent inquisitive bodies

in recent years we have seen considerable
development of standing investigative
bodies with royal commission powers.
Examples of such bodies in Australia are
ihe Naticnat Crime Authorty (19843, NSW's
Crme  Commission  (1985), NSW's
independent Commission Against
Comuption  (1988) and Queensland’s
Criminal Justice Commission (1989). These
permanent bodies have the functions of
inquiring and reporting and they derive their
authonty and compulsive powers from
statute. They may have other functions as
well, for example the NCA has a statutory
function to disseminate intelligence and
information 1o law enforcement agencies.

These permanent investigative bodies differ
from regulatory agencies in that their
primary function is to investigate, not to
regulate.

I will concentrate primarly on the
Commonwealth and New South Wales
investigative agencies as they are probably
more relevant to my audience today;
however, the general principles of

administrative review applying to the other
agencies will be the same.

Regulatory agencies

A number of regulatory agencies also have
investigative powers granted to them in
support of their regulatory role: in the
Commonwealth sphere, the Australian
Securities Commission and the Trade
Practices Commission are two of the best
known and influential of these agencies.
Similar regulatory agencies exist at the state
level.

Administrative Law generally

The Commonwealth system of review of
administrative  decisions has evolved
through  the  establishing of the
Administrative Appeals Tribunal® and the
office of the Ombudsman,’ and the
infroduction of a codified judicial review
system® and provision for access to
administrative records ®

The development of the systems in the
siates has not kept pace with the
Commonwealth: while all states have
Ombudsman’s offices and freedom of
information legislation, only Victoria has
established an Administrative Appeals
Tribunal,® and  only Victoria and
Queensland have enacted judicial review
legislation." _

On the other hand some of the
Commonwealth administrative law
enactments have not kept pace with more
recent developments in the states. It is
noteworthy that the Australian Law Reform
Commission is conducting a review of the
Freedom of Information Act 1982.

Common law review

In reviewing a decision under the common
law (in an application for a declaration, an
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injunction, or ore of the prerogative writs of
mandamus, certiorari and prohibition), a
court is generally not able to examine the
merits of the decision being reviewed. The
court is limited to reviewing whether the
decision was, or will be, made fairly, within
the statutory power, and made according to
law.

The Administrative Decisions ({Judicial
Review} Act

Decisions of an administrative nature made
or proposed or required to be made under
an enactment may be reviewed under the
Administrative Decisions (Judicial Review)
Act 1977 (Cth)."” Other administrative acts
which may be challenged are the making of
reports and recommendations required by
legislation and conduct engaged in for the
purpose of making a reviewable decision.

Subsection 3(2) of the Act provides that a
reference to making a decision includes:

{a) making, suspending, revoking or
refusing fc make an order, award or
determination;

(b) giving, suspending, revoking or refusing
to give a certificate, direction, approval,
consent or permission;

{c) issuing, suspending, revoking or
refusing to issue a licence, authority or
other instrument;

(d) imposing a condition or restriction;

(e) 1aking a declaration, demand or
requirement;

(f) retaining, or refusing to deliver up, an
article; or

(g) doing or refusing to do any other act or
thing.

A reference to a failure to make a decision
is to be construed accordingly. Subsection
3(1) also provides that failure i make a
decision includes a refusal to make the
decision.

Decisions excluded from review

Decisions included in any classes of
decisions set out in Schedule 1 of the
AD(JR) Act are not reviewable under the
Act. Some categories relevant to
investigative agencies are decisions made
under the Telecommunications
{interception) Act 1979 (Cth) and decisions
regarding the assessment or calculation of
tax.

Further, Schedule 2 sets out categories of
decisions that, while still reviewable, are not
ones for which the reasons for decision may
be obtained under section 13 of the AD(JR)
Act. These categories include (i) decisions
relating to the administration of criminal
justice, including decisions in connection
with the investigation or prosecuiion of any
person for any offences against a law of the
Commonweaith or of a Temitory, and (if)
decisions under a law of the
Commonwealth or of a Termitory requiring
the production ot documents, the giving of
information or the summoning of persons as
witnesses.

Further, individual Commonwealth statutes
may contain provisions which attempt to
oust the jurisdiction of the Acl. One such
provision is section 42 of the Financial
Transactions Reporis Act 1988 (Cth).13 The
National Crme Authorily Ad 1984 (Cth)
does not exclude the operation of the
AD(JR) Act, however, section 57 of the
NCA Act varies the operation of the AD(JR)
Act, most importantly by providing that an
application for review must be made within
five days of the applicant becoming aware
of the matter to be reviewed. .
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The Administrative Appeals Tribunal

The Administrative Appeals Tribunal can
only review decisions where review by the
AAT is specifically provided for in the
enactment establishing the decision maker
or goveming its procedure.™

Specific  review mechanisms in
empowering enactment

In addition to the general methods of review
outined above, there are often specific
review mechanisms provided for in the
enactment providing the powers of
investigation.

One such review mechanism is contained in
section 32 of the National Crime Authority
Act 1984 (Cth). This section provides a right
o apply to the Federal Court to seek a
review of the Authority’s decisions in certain
circumstances. This provision provides for a
review to ascertain whether there has been
an ermor of law in reaching the decisicn,
however cther enaciments may provide for
a full mert review. The provision of a
specific avenue of review does not usually
exclude the possibility of review by way of
application under the Administrative
Decisions {Judicial Review) Act 1977 (Cth)

or under the common law.
Grounds for review

Taking Into account an imelevant
consideration

An order for review may be sought on the
ground that “an irelevant consideration was
taken into account in the making of the
decision”. it is well established at common
law that a decision may be invalid where an
irelevant consideration has been taken into
account.” Decisions made under a
Commonwealth statute may also be
reviewed on this ground under section

5(2)(a) of the Administrative Decisions
{(Judicial Review) Act 1977 (Cth).

Whether a matter is relevant or irelevant is
to be determined by construction of the
legislation conferring the power.'® A broad
construction has been given to unconfined
discretion, and therefore to the matters
which may be taken into consideration in
ammving at a decision."”

Failng to take into account a relevant
consideration

This ground of review is available both
under the AD(JR) Act’® and the common
law.® For a successful review on this
ground, the applicant must show that the
matter was relevant to the exercise of the
power, and that the decision-maker was
obliged o consider that matter before
making a decision, that the decision-maker
was, or ought to have been aware of the
matter, and that the decision-maker failed to
take the matter intc account in making the
decision

Bad faith and fraud

Bad faith and fraud are grounds for review
under both the AD(JR) Act and the common
law. Bad faith involves deliberate
dishonesty, comruption or malice. A finding
of bad faith or fraud completely vitiates the
decision or ruling that it infected.”

Unauthorised purpose

An authority exercising a power conferred
by a statute is bound to exercise the power
for the purposes for which the power is
conferred, and an exercise of the power for
a different purpose is invalid.?' The AD(JR)
Act formuilation of this principle is that an
order for review may be sought in respect of
“an exercise of a power for a purpose other
than a purpose for which the power is
conferred”.
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Unreasonableness

A dedision may be reviewed under the
AD({R) Act and at common law for
unreasonableness. To be reviewed on this
ground, the exercise of power must be so
unreasonable that no reasonable person
could have so exercised the power.22

Error of law and want of jurisdiction

At common law, review is available for error
of law on the face of the record, and for
want of junsdiction (whether the emor in
assuming jurisdiction was one of fact or law,
or on the face of the record or not).

Under the AD(JR) Act, review is available
for error of law, whether the error appears
on the face of the record or not
Administrative action is reviewable under
section 5(1)(c) of the AD(JR) Act for want of
jurisdiction.

Breach of natural justice

Natural jusiice, also known as the duty of
procedural faimess, arises where a body is
exercising a power which may “destroy,
defeat, or prejudice a person’s rights,
interests or legitimate expectations”. The
test is the nature of the power, not the
character of the proceedings.?

Natural justice is a right to bring evidence

before and to put submissions to the

decision-maker on the decision to be made,
and sometimes to cross examine other
witnesses. There is no “absolute” content of
natural justice, rather the content is
dependent upon the type of decision being
made and the circumstances of its making.
In general, the more drastic the effect of the
decision on a person’s rights, the greater
content of their right to natural justice.

Policy aspects of powers of investigation

There are a number of policy considerations
underlying the grant and use of investigative
powers, and views on how these
considerations shouid be balanced often
differ. The two major policy considerations
are (i) the citizen's nights to privacy and
confidentiality, and (ii) the legitimate needs
of the government to ensure its laws are
effectively enforced and to ensure that
breaches of its laws are efleclively
investigated.

The report of the Commission of inquiry Into
Possible lllegal Activities and Associated
Police Misconduct (better known as the
“Fitzgerald Inquiry”) described the tension
between the two policy considerations:

The problem is that law
enforcement involves values and
interests which often conflict.

First, there is a desire to preserve
and proiect equaiity, privacy,
reputation, freedom of thought,
freedom of conscience, freedom
of expression and religious and
political freedom as well as the
rights to personal security, liberty
and fair tnal which traditionally
include the presumption of
innocence, a right to remain silent
and for serious offences, the right
to trial by jury.

Secondly, there is the right of the
individual to protection by the
State. There is a powerful public
interest in opposing the spread of
ilegal drug trafficking, official
corruption and other organised
cime. The apparent conflict
between these interests is
accentuated by the manner in
which the discussion on them is
conducted. The debate over the
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formulation of policies and law
relevant {o crime tends to become
emotional at the thought of crime
on one hand and a loss of civil
liberties on the other.®

The rights fo privacy and confidentiality
have received considerable attention over
the past 20 years, and developments such
as the appointment of a Commonwealth
Privacy Commissioner attest to the
importance that is placed on this area. The
interests of privacy will tend towards having
reasonable fimits placed upon the use and
scope of the powers of investigation.

However, privacy is not an absolute right,
and other public policy elements tend
towards giving investigative powers a wide
scope and active role. investigative powers
are enacted in support of one or another
area of law. The policy behind that other
area of law also supporis the grant and
wide use of the investigative powers: for
example, the powers of the Ausiralian
Taxgtion Office are supporied by the
requirement of the govemmenri to raise
revenue.

Judicial attitudes to investigations

In a large number of cases, judges have
acknowledged the reality of investigations:
that they are, of their very nature, wide
ranging; that they are investigations, not
judicial determinations of disputed facts;
that they must chase a number of leads,
many of which will be fruitless; that they
must investigate allegations that have not
yet been proved and that may never be
proved, or may be proved faise.

One such acknowiedgment was made in
Melboume Home of Ford.

In the case of a matter that may
constitute a contravention, the
chaiiman may not know the

constitutive facts of a
contravention (if there has been
onc) and he may ullimately
ascertain that there has been no
contravention in the conduct or
transaction  which he is
investigating. Because his
aftention has been drawn to a
particular act or transaction which
warrants investigation and
because he has reason to believe
that the person to whom the notice
is given is capable of fumishing
information relating to the matter
under investigation he is engaged
in a function of investigation, not in
a task of proving an allegation.
The power conferred by section
155(1) is in aid of that function and
is a power which authorizes
inquiries both wide in scope and
indefinite in subject matter. It is an
investigative power which is under
censideration here and it is not
possible to define a prion the Iimits
of azn invesiigalion which might
propeny be made. The power
shouid not be narrowly confined.”

And further:

The investigative power may
propery be exercised by inquinng
into the existence of facts which
do not themselves constitute a
contravention or deny the
possibility of a contravention. Thie
power may properly be exercised
to ascertain facts which may
merely indicate a further line of
enquiry, or which may tend to
prove circumstances from which
an inference can be drawn as to
the existence of facts which have
a more immediate and proximate
rclationship to the matter under
investigation.?®
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As to the subject of the investigation being
to review every step of the

able

investigation, it has been said:

It is of the very nature of an
investigation that the investigator
proceeds to gather relevant
information from as wide a range
of sources as possible without the
suspect looking over his shoulder
ail the time to see how the inquiry
is going. For an investigator to
disclose his hand prematurely will
not only alert the suspect to the
progress of the investigation but
may well close off other sources of
inquiry.”’

In Ross v Costigan, Ellicot J stated®®

In detemining what is relevant to
a Royal Commission inquiry,
regard must be had to iis
investigatory character. Where
broad terms of reference are given
to i, 2s in this case, the
Commission s not determining
issues between parlies but
conducting a thorough
investigation into the subject
matter. it may have to follow leads.
it is not bound by rules of
cvidence. There is no set order in
which evidence must be adduced
before it. The links in a chain of
evidence will usually be dealt with
separately. Expecting to prove all
the links in a suspected chain of
events, the Commission or
counsel assisting, may
nevertheless fail to do so. But if
the Commission bona fide seeks
to establish a relevant connection
between certain facts and the
subject matter of the inquiry, it
should not be regarded as outside
its terms of reference in doing so.

This flows from the very nature of
the inquiry being undertaken.

Courts are however concemed with abuse
of power. In Clinch v Inland Revenue
Cormmissioners it was stated’

One of the vital functions of the
courts is to protect the individual
from any abuse of power by the
executive, a function which
nowadays grows more and more
important  as govemmental
interference increases.”

However, even taking into account the need
to control excesses of power:

The court’s jurisdiction is not to set
the course of an investigation but
to call a halt if it is shown that the
investigation exceeds the powers
conferred. Short of that point, the
protection of the corporate citizen
frcm harassment rests in the good
sense of the repository of the
pc-x.f./er.30

The decision to investigate

The subject of an investigation does not
have a right to present a case that he or she
should not be subject to such an
investigation by the investigating body R v
Coppell: Ex parte Viney Industries Ply Ltd
{1965) VR 630.

There is no right under the common law for
a person under investigation to request
disclosure of the reasons for the
commencement of an investigation, the
evidence to support those reasons or the
name of the person making the
accusation.™

Courts will, however, carefully scrutinise the
source of the authority to investigate. In
Mannah v State Drug Crime Commission™




AIAL FORUM NO. 4 1995

it was held that the written notice that was
the source of the power of the Commission
to investigate a relevant drug activity did not
by its own terms identify that activity by
reference to the relevant allegations or
circumstances or otherwise. The written
nofice upon which the Commission relied to
found its power to conduct the investigation
was not a notice authorised by section
25(1)}a@) of the State Drug Crme
Commission Act 1985 (NSW) and no
relevant drug activity was referred to it for
investigation by that document® Thus the
whole investigation was flawed for want of
jurisdiction.

In Ganin v New South Wales Crime
Commission® it was argued that the
granting of the reference of the matter in
question to the Commission was beyond
power, tainting the whole investigation. It
was held that the reference was not in fact
beyond power. However, in arriving at that
decision, the Court looked at the decision to
grant the reference.

Kirby P observed:®

The final attack on the jurisdiction
of the Commission was thal ihie
Court on review, would conclude
that the Management Committee
had emed in being satisfied that
‘ordinary police methods of
investigation into the matter are
unlikely to be effective” See
section 25(2).

The question is not whether this
Court is of such a view. By the
statute, the decision is committed
to the Commission. On review, the
Supreme Court would only be
authorised to intervene if the
decision of the Commission in this
regard was so unreasonable that
no reasonable decision-maker
could arrive at it, or involved the

use of the power conferred on the
Commission disproportional to the
purposes of the power: cf A-G
(NSW) v Quin (1990) 170 CLR 1
at 35; Minister for Aboriginal
Affairs v Peko-Wallsend Ltd
(1986) 162 CLR 24 at 41; cf In the
Application of Bryant (unreported,
Supreme Court, Qid, 6 January
1992), per Ryan J, at pp 20f, 42.

The use of compulsory process

In Ross v Costigan™ the court held that the
summonsing of witnesses to appear before
a royal commission was a “decision” under
the Administrative Decisions  (Judicial
Review) Act 1977 (Cth) and was reviewable
under the Act. In Lioyd v Costigan® it was
further held that Lioyd had not established
grounds for review of a summons to
appear. To succeed, Lioyd would have to
show that there was no possible guestion
the royal commissioner could ask Lioyd
which was relevant to his terms of reference
or which bore upon a line of enquiry being
pursued by him in good faith.

The recipient of a notice requiring the
production of books has a genuine interest
in seeking to avoid the obligations placed
on him or her by the notice and is a person
aggrieved by the decision to issue the
notice.® Where a person is subject to an
investigation, either as a target or as a
person capable of assisting in an
investigation, it is probable that the person
would be aggrieved by a relevant decision.®

In Melboume Home of Ford Pty Ltd v Trade
Practices Commission (No 3)* the Full
Federal Court considered in detail the
power of the TPC to issue a summons and
the validity of such a summons.

Ordinarily, when a question arises
as to the validity of a s. 155 notice
issued under the first fimb, three
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questions fall for consideration: (1)
whether there is a “matter that
constitutes, or may constitute a
contravention”, (2) whether the
Commission, the chairman or the
deputy chairman (as the case may
be) has reason to believe that the
person to whom the notice is given
“is capable of fumishing
information, producing documents
or giving evidence relating to” that
matter; and (3) whether the
infformation required to be
produced or the evidence required
to be given (as the case may be)
relates o that matter. '

The first two of these questions
are material to the existence of the
power to issue a notice, the last to
the manner of its exercise.*’

Provided the necessary
relationship exists between the
maiter and the information or
documents required, the notice is
not open to objection on the
grounds that it is burdensome to
fumish the information or produce
the documents

Notices are to be reasonably, not
preciously, construed and the
terms used in notices will ordinarily
take their meaning from the
commercial circumstances  in
which the notices are given.®

The onus of showing that a notice (and any
other use of powers) complies with the
empowering enactment lies on the
investigating agency.

It should also be noted that the exercise of
the powers depends upon the statute
granting the power. It is fo this statute that
one should first tum when seeking to attack
or justify a use of the power. Each statute is
couched in different terms - for example the
National Crime Authority Act 1984 (Cth)
subsection 28(7) restricts the powers
granted by the section to being exercised
only for the “purpcses of a special
investigation”. This brings into play a
different test to that associated with section
155 of the Trade Practices Act 1877 (Cth),
which requires reason fo befieve that a
person is able to fumish information or
produce documents relating to a matter that
constitutes or may constitute a
contravention of the Act.

Natural justice

A party is entitled to natural justice in the
conduct of a hearing and what is required
by natural justice depends inter alia on the
nature of the inquiry, the subject matter and
the rules under which the authorty in
quesiionis ac:‘éng.‘15

A witness before an investigative body is
not entitled to be informed in advance of the
questions to be asked, or of the use 1o
which his or her answers or documents may
be put, or of the relevance of his or her
answers or documents.® Further, there is
no requirement that the investigator supply
all information to a person in possible
jeopardy of an adverse finding before he or
she is asked to contibute to the
investigation.”

It has been held that there is no common
law right for proceedings which might
adversely affect a person’s reputation to be
held in private and there was no miscamage
of the discretion to hold the hearing in
public. In arriving at this decision, NSW
Chief Justice Gleeson stated:
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There is a fallacy in passing from
the premise that the danger of
ham to reputation requires the
observance of procedural fainess
to the ~conclusion that faimess
requires that proceedings be
conducted in all respects in such a
way as to minimise damage to
reputation ... our ideas of faimess
in judicial procedure do not
encompass a requirement  to
protect J)eoole from adverse
publicity.

Natural justice does not require that the
suspected person or persons be allowed to
be present throughout the whole of the
hearing process in order to cross-examine
witnesses, give evidence in reply or make
submissions before any findings are
made.®

Good faith

Investigative powers must be used in good
faith and for the purpose of the investigation
of the matier refered o the BCCY, which
cannot go off on a frolic cf its own.

Challenging relevance of questions or
documents required to be produced

I the documents sought are not relevant to
the investigation, it is not sufficient for the
investigating agency to be acting bona fide.
However, the criterion of relevance is to be
applied in accordance with the {very wide)
concept of investigation explained  in
Melboume Home of Ford v Trade Practices
Commission”' and Lioyd v Costigan.

The relevance of documents sought by way
of notice is to be determined by an objective
examination and not by the person served
with the notice.

An investigative agency does not take part
in the accusatory process and does not

determine the rights of parties in the way
that a court does. Relevance of questions
put to a witness or documents sought o be
produced in relation to the investigation
cannot be tested against defined pleadings
and relevance may not strictly be an
appropriate term.

Severance of invalid portion of notice to
produce

Where a document of other thing required
to be produced by written notice is not
relevant to an investigation, the requirement
to produce that document or thing is invalid.
However, provided that requirement  is
severable, the rerainder of the notice
remains valid. Where the requirements
contained in the notice are divided into
numbered paragraphs each dealing with
different matters, there is no reason why an
invalid paragraph should invalidate the
other paragraphs.

and

Review of listening devices

telephone iniercepts

Two of the most intrusive powers available
to certain law enforcement agencies are the
power to fisten inin the private
conversations of persons through the use of
fistening devices and the interception of
telecommunications. The intrusiveness of
these powers requires that they are only
used in  crcumstances where the
infingement of civil fiberties is justified.
Further, the nature of the powers requires

that they be subject to close scrutiny, before

and after the grant of the warrants
authorising the listening device or the
interception of telecommunications.

in New South Wales, the use of listening
devices is govemed Dy the Listening
Devices Act 1984 (NSW). Section 5 of this
Act prohibits the use of listening devices to
listen to or record private conversations.

10
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This prohibition is lifted where a parson has
obtained a warrant from the Supreme Court
to use a listening device. To obtain a
warrant, the applicant must first believe or
suspect that an indictable offence has
been, is about to be, or is likely to be
committed, and that the use of a listening
device is necessary for the investigation of
the offence or for the gathering of evidence.
Before granting the warrant, the Court is to
consider the following:

¢ the nature of the offence

o the effect of the use of the listening
device on the privacy of any person

e the altemative means of obtaining
evidence and the effectiveness of
those means

e the evidentiary value of the expected
product of the listening device

e« any previous wamanis sought Of
R -2
granted”’

The Attomey-General of New South
Wales or a prescribed officer (in effect,
this function is performed by the Solicitor-
General) must be served with details of
any warrant being sought, and the Court
is not to grant the wamrant unless it is
satisfied that the Atftorney-General has
been so served, and that the Attorney-
General has had an opportunity to be
heard in relation to the granting of the
warrant.® This provision has the effect of
allowing the Attorney-General to review
all warrants before they are granted and
to represent the public interest in the
hearing of the application for the warrant.

After the warrant has been executed, the
person to whom the warrant was issued
must report in writing to both the Court
and the ,ﬂ\ttorney—General."’9 If, after
receiving that report, the Court is satisfied

that the use of the listening device was
not justified and was an unnecessary
interference with the privacy of any
person, the Court may direct the person
authorised to use the listening device to
supply to the subject of a recording such
information regarding the warrant and the
use of the listening device as the Court
specifies.”

The interception of telecommunications is
governed by the Telecommunications
(Interception} Act 1979 (Cth). This Act
prohibits  the interception of a
communication passing over a
telecommunications  system, and then
provides an exception for (amongst other

things) _interception pursuant to a
warrant.’

The application for 2 telephone
interception warrant must be

accompanied by an affidavit setting out
the facts and grounds the application is
pased on, and dotaile of previous
applications and warranis in relation to
the person and service and the resuit of
those appiicatiuns and warrants. %

Telephone interception warrants can be
obtained for class one offences which are
defined as:

« murder, or an equivalent offence

e kidnapping, or an equivalent offence

o a narcofics offence

e an ancilary offence in relation 1o
murder, kidnapping or narcotics

. an offence into which the NCA is
conducting a special investigation.

Warrants can also be obtained for class two
offences which are defined as:

1"



s offences punishable by life
imprisonment Of imprisonment for a
maximum of at least 7 years, and
involving:

_ loss of life or serious risk thereof;

— serous personal injury or serious
risk thereof;

_ serious damage to property in
circumstances endangering the
safety of a persom;

_ trafficking in prescribed substances,
— serious fraud; or

_ serious loss to the revenue of the
Commonwealth or of a state or the
ACT

o offences against Part ViA of the Crimes
Act 1914 (compiiter crimes)

. an andilary offence in respect of the
above.

Before granting a warrant in relation to a
class one oifence, the judge must be
satisfied that there are reasonable
grounds for suspecting that a particular
person is using of is likely to use the
service, that the material to be intercepted
would be likely to assist in connection with

the investigation of a class one offence in .

which the person is involved, and ‘hat
soma or all of the information could not
pe appropriately obtained by using other
methods of investigation.

Before granting a warrant in relation to a
dass two offence, the judge must be
satisfied that there are reasonable
grounds for suspecting that a particular
person is using of is likely to use the
service and that the material to be
intercepted would pe likely to assist in

AIAL FORUM NO. 4 1995

connection with the investigation of a
class two offence in which the person is
involved, and further, must consider the
following factors:

» the potential invasion of the privacy of
any person

e the gravity of the conduct being

investigated

investigation of the
result from the

. the value to the
material likely to
intercept

. the altemative investigative methods
available, and their previous use in the
investigation

« how much the use ol altemative
investigative methods is fikely to assist
the investigation

e« how much the use o atiernative
investigative methods i fkely 10
prejudice the investigation”

Review of records by Ombudsman

Each agency is 10 keep a register of all
telecommunications intercepfion warranis
granted to its officers. The Qmbudsman is
required 1o inspect the meords of the
Commonwealth agencies, t least twice @
year, 10 ensure that the agency has
complied with the record keeping and -
destruction requirements of he Act. The
Ombudsman must repmt on this
inspection to the Attorneyfeneral. The
Ombudsman may also mport lo the
Attorney-General am other
contraventions of the Act#:at he or she
discovers.

12
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Reports to Commonwealth Attorney-
General

A Commonwealth agency obtaining an
interception warrant must give a copy of
the warrant (and a copy of any revocation
of a wamant) to the Commonwealth
Attomey-General. In addition, within three
months of the ceasing of the warrant, the
agency must report 1o the Attomey-
General on the use made of the
information obtained from the
interception, and of the communication of
that information to any person outside the
agency.

Both state and Commonwealth agencies
must make an annual report to the
Commonwealth Attorney-General on all
interceptions.

The decision to prosecute

The Federal Court is reluctant lo interfere
in the criminal process py exercising
review pursuani o the Administrative
Decisions {Judiciai Review) Act 1977
(Cth), reflecting the common law concept
of justiciability.

in Smiles v Commissioner of Taxation
(Cth)™ Davies J held that the court will not
interfere by way of judicial review in the
ordinary process of a prosecuﬂon uniess
exceptional cause for doing so is shown.
Section 5 of the AD(JR) Act is not an
appropriate vehicle for the control  of
abuse of process in the court of a staie as
that is a matter for the courts of the state.

This decision was applied in Jamrett v
Seymour, the court also stating:

Moreover, this case is concemed
with a particular area of the
criminal  process, that is, the
discretion to institute criminal
proceedings, where  collateral

intervention, as was sought here,
should be allowed only in very
special situations. There aré
cogent, and obvious, policy
considerations underving the
reluctance  of civil courts {0
interfere  collaterally with the
intiation of a criminal prosecutiont
see for example, Barton v The
Queen [(1980) 147 CLR 75}

it is always open to the applicants to
challenge, after the institution of criminal
proceedings against them, the validity and
propriety of those proceedings in the courts
exercising criminal jurisdiction once charges
have been formulated and filed and the
issues in those proceedings have been
defined.

Courts exercising criminal
jurisdiction have for many years
had power to examine whether the
processes of the criminal law have
been commenced oOf exarcised in
bad faith or as an abuse of
process.”

There is no doubt that there can indeed be
injustice or unfaimess to an accused in
being charged and put on tial vathout
reasonable grounds and that an action for
damages for malicious prosecution does
not necessarly reimove the injustice OF
unfaimess. '

Nevertheless intervention is relatively rare.
As the Federal Court has stated:

Time and again judges of the High .
Court and ihis Court have made it

dear that the Court will not

interrupt or interfere with criminal

proceedings except in special

circumstances.

In Yates v Wilson™™ Mason ClJ, delivering
the judgment of the High Court said:

13
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It would require an exceptional
case to wamant the grant of
special leave to appeal in relation
to a review by the Federal Court of
a magistrate’s decision to commit
a person for thal. The
undesirability of fragmenting the
criminal process is so powerful a
consideration that it requires no
elaboration by us. It is a factor
which should inhibit the Federal
Court from exercising jurisdiction
under the Administrative Decisions
{Judicial Review) Act 1977 (Cth)
and as well inhibit this Court from
granting special leave to appeal.

The use of coercive powers once
proceedings have commenced

Early decisions of the High Court heid that
the use of compuisory powers while a
matter was within the cognisance of a court
was ultra vires the grant of the powers and
conslituted a contempt of court.”’ These
decisions were made on the basis that once
the matter was before the courts, the act of
fact finding was an exercise of judicial
power, and was no fonger an administrative
function. In Melboume Steamship Co Ltd
Griffith CJ went so far as to say:

In my opinion, when the Attormey-
General has formally instituted a
prosecution in this Court in respect
of an alleged offence, the power
as well as the pumose of sec, 158
is exhausted so far as regards the
persons  whom the Attorney-
General alleges to have
committed the offence for which
he prosecutes, whether they are
made parties to the suit or not. ™

This position held sway until recently,” to
the extent that in Fioneer Concrete,” at first
instance it was held that the service of a

nolice to produce on a respondent in
proceedings brought under the Trade
Practices Act 1977 (Cth) by a private litigant
was beyond the power vested in the Trade
Practices Commission and was a contempt
of court.

When Pioneer Concrete™ reached the High
Court, that Court held that there was no
evidence that the notices were issued as an
aid to or for the purposes of the
proceedings, or that there was any intention
to interfere with the course of justice, or that
there was any real risk the notices would do
SO,

The Court held that the use of notices was
not an exercise of judicial power and was
within the power granted by section 155 of
the Trade Practices Act 1977. Gibbs CJ and
Brennan J held that an inquiry into facts
which are the subject of pending
proceedings is not necessarily an exercise
of judicial power, and that under section 155
the Cemmission cannot determine the facts,
or apply law o them, in anv way that is
binding. Masen J stated: “And | do not
accept the suggestion made by Barton J in
Melboume Steamship (at p 346) that once
the subject matter has passed into the
hands of the courts it is immune from
legislative and executive action”.”

The High Court examined the issue again in
Environmentsl Protoction Authonty v Caltex
Refining Co Pty (td,” where the Court was
divided over the validity of the issue to
defendants in  cumrent proceedings of
notices to produce documents for the
purpose of those proceedings.

Mason CJ and Toohey, Brennan and
McHugh JJ held that the notices were valid.
Deane, Dawson and Gaudron JJ held them
invalid on the ground that the relevant
section did riot “empower an authorised
officer to require the production of
documents for the purpose of fumishing

14
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evidence in existing proceedings” as that is
govemed by the procedures of the court in
which the prosecution is commenced.™

In amiving at the decision that the notices
were valid, Mason CJ and Toohey J stated:
“As the courf's own process can be used to
compel production, resort to the statutory
power for the same purpose cannot amount
1o an abuse ot process™.” Later they said:

it would be artificial to say that it is
pemmissible to issue a notice
requiring production of
documentary material with a view
to ascertaining whether a breach
of the statute or a condition of a
licence has taken place but it is
impemissible to issue a notice
with a view to providing evidence
of such a breach. And, if it be
permissible to issue such a notice
for that purpose before the
commencement of proceedings,
as we think # is, it must be
permissible to do so after
proceedings have commenced.®

Brennan J observed:

There is no abuse of a court’s
process in a pary taking
advantage of a legitimate means
of obtaining evidence to be used
in a pending litigation. If the
documents to
pursuant to the notice had been
seized under a search warrant, it
could not be suggested that the
use of the search wamant was an
abuse of process. Nor can the

- service of the notice under
529(2)(a) be so described .
Similarly, McHugh .J noted:
Obtaining evidence under a

statutory power for the purpose of

be produced:

assising a party in  pending
litigation does not necessarily
constitute an interference with the
procedure of the courts. The
evidence gathering procedures of
a party are not limited to the use of
court procedures. No interference
with the processes of the courts or
the course of justice occurs merely
because a party avails itself of a

statutory power to obtain evidence
during the course of pending
litigation. the mere use of such a
power during the pendency of
litigation is not a contempt of court
even where the sole purpose of
the exercise of the power is to
assist a party to obtain evidence
for use in that litigation. To
constitute a contempt, the party
must exercise the power in such a
way that it interferes with the
course of justice. Thus, there

- might be contempt if the exercise
of the statutory power ‘would give
such a parly advaniages which
the rules of procedure would
otherwise deny him’.

The other justices in the majonty similary
expressed the sentiment that the exercise
of a power may constitute a contempt of
court if that exercise interfered with the
course of justice. From this, we can see that
not every use of an investigative power after
proceedings have commenced will be
invalid, but rather one must examine how
the use of the power relates to the
proceedings and whether they interfere with
those proceedings. For example, using a
statutory power to require a party to
disclose its defence would almost certainly
constitute an interference with the course of
justice and be beyond power.

These principles leave a large degree of
uncertainty and investigative agencies

15
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should act carefully in using compulsory
powers where matters are before the xourt.

Reportings of findings and dissemination
of information

Uniil recently the law was that, in an
investigation, a body is not bound, before it
makes a report or charges a person, o give
the person an opportunity of answering or
explaining matters which if unanswered or
unexplained might give rise to adverse
tindings.”

However, in Annetts and Anor v McCann
and Ors® the High Court virtually overruled
Testro Brothers v Tait, saying:M “it is
beyond argument that the view of the
majority in that case would not prevail
today”.

Natural justice only requires that
submissions may be made in respect of any
potential adverse finding against the person
making the submission and not in e whole
of the subject matter of the invesﬁgaiion,w

A report affecting the commercial or
business reputation of a person (being legal
rights or interests of the person) gives rise
fo the obligation to accord the person
procedural faimess by appraising him or her
of the allegations and providing the
opportunity to rebut them.*

Where a person has given evidence in
private before an investigative body, tha
transcript of that evidence should not be
given to a third party without the witness
being given an opportunity to be heard, if
the release would be contrary to that
person’s interests. That opportunity need
not be provided, however, where the
purpose of providing the transcript  (for
example to a law enforcement agency for
the potential laying of charges) would be
frustrated by the witness being aware of the
transcript being provided.87

Regulatory and investigative agencies (eg
NCA) are given significant powers to
investigate activity within their purview. Due
1o the nature of investigations, the agencies
must be free to exercise them in a wide
range of circumstances. However, the
checks and balances of administrative

- review of these powers, and close scrutiny

by the courts of their exercise endeavours
to ensure that they are not abused.

| would like to thank Andrew Throssell
(Proceeds of Crime Officer, NCA) for his
considerable assistance in preparing this

paper.
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introduction

The creation of the independent
Commission Against Corruption (ICAC) was
the resuli of a general community
perception that govemment had not been
functioning satisfactorily and that radical
measures were required. This was reflected
in the second reading speech of Premier
Greiner when he said:

In recent years, in New South
Wales we have seen: a Minister of
the Crown gaoled for bribery; an
inquiry into a second, and indeed a
third, former Minister for alleged
corruption; the former Chief
Stipendiary Magistrate  gaoled
forperverting the course of justice:
a former Commissioner of Police in
the courts on a ciiminal charge; the
former Deputy Commissioner of
Police charged with bribery; a
series of investigations and court
cages involving judicial figures

* Peter D McClellan Q.C. is a
Sydney banister

including a High Court Judge; and
a disturbing number of dismissals,
retrements and convictions of
senior police officers for offences
involving corrupt conduct.

No govermment can maintain its
claim to legitimacy while there
remains the cloud of suspicion and
doubt that has hung over
govemment in New South Wales. |
am determined that my
Govemnment will be free of that
doubt and suspicion; that from this
time forward the people of this
State will be confident in the
intearity of their Government, and
that they will have an institution
where they can go to complain of
comuption, feeling confident that
their grievances will be investigated
fearlessly and honestly.2

The determination to remove doubt and
suspicion was significant. Perhaps more
important was the objective to ensure
integrity of government. However, integrity
is -an imprecise word and not amenable to
legal definition or objective determination. It
embraces all the activities of govemment,
extending far beyond the problems
identified in Premier Greiners speech.
Integrity involves the political and personal
dealings of the govemnment and its
members requiring compliance  with
acceptable levels of morality and ethics, in
addition to compliance with the law. If the
ICAC was required to determine whether
the appropriate level of integrity has been
maintained there would inevitably be
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arguments and debate. Premier Greiner did
not offer a definition of integrity but later
stated in that same speech that?®

The independent commission is
not intended to be a tribunal of
morals. it is intended to enforce
only those standards established
or recogniscd by law. Accordingly,
its junsdiction extends to corrupt
conduct which may constitute a
criminal offence, a disciplinary
offence or grounds for dismissal.
The commission's jurisdiction will
cover all public officials. The term
public official has been very widely
defined to include members of
Parliament, the Govemor, judges,
Ministers, afl holders of public
offices, and all employees of
departments and authorities. Local
govemment members and
employees are also included. in
short, the definition in the
legislation has been framed to
include  everyone who is
conceivably in a position of public
trusi. There are no exceptions and
there are no exemptions.

It is difficult to reconcile these two
statements. As a consequence when these
concepts were incorporated in  the
legisiation, an inevitable and fundamental
tension was created. It was made more
difficult by a failure to identify the function of
the Commission and its place in the legal
and administrative structure. The ICAC was
always intended to be more than a mere
law enforcement agency. Indeed many
people would be surprised that the
language of law enforcement was used by
the Premier and would argue that if this was
relevant at all, it was but a minor part of the
Commission's functions. Was it to be a
body similar to the ombudsman with powers
of determination or was it to be merely
investigatory? Was it intended to identify

appropriate standards of integrity and
require that conduct meet those standards?
These questions were not answered. It is
now apparent that this muddling of
concepts has created difficulties for the
functioning of the ICAC and has brought
antipathy from the courts.* This paper seeks
to explain some of the problems and
attempts to  identify the complex
considerations necessary before the
Commission can be provided with a
satisfactory structure. Depending on the
powers which it is given, the rules of
procedural faimess which apply to it may
require redefinition. But the primary
question is if the Commission is to have a
role in ensuring integrity of govemment,
beyond criminal conduct, what powers
should it have to perform the task.

It is essential now that the opportunity is
available to the Parliament to review the
ICAC Act, that care be taken to identify the
intended role of the Commission and the
fimits of the legitimate use of subjective
judgment. Essentially, this will involve
defining #s capacity ic make adverse
findings about the conduct of individuals
and identifying the legal basis for such
findings. If the Commission is to have a role
in supporting the integrity of govemment,
the statute must provide that corruption is
not limited to the breach of an existing law.
Integrity of govemment is as much about
the quality of decisions which relate to
rights, dispose of resources or grant
statutory permission, as it is about
complying with a statute.

integrity of
control on

The ICAC Act requires
government - a new
administrative actions

The Commission was given a variety of
functions in the 1988 Act. in exercising its
functions the Commission was to regard the
protection of the public interest and the
prevention of breaches of public trust as its
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paramount concems.® The tension referred
to previously is immediately apparent. The
oublic interest is a variable concept capable
of articulation in respect of particular issues
but not amenable to the application of
objective legal standards. Furthermore, on
any issue there may be competing public
interests requiing the Commission to
balance and make choices. Although a
breach of public tust may be easily
identified in many cases, this may not be so
in others where the perspective of the
decision-maker may be relevant. There is,
not yet, and | suspect there never will be, a
legislated description of the concept’ It is
relevant to ask why the legislature provided
this fundamental object for the Commission
when to implement it was likely to embroil
the Commission in controversy. The reality
may be that the Commission was always
intended to exercise subjective judgments.

Section 13 - the catalogue of the
Commission's principal functions - includes
the advisory and educative roles which are
consistent with an effeciive anti-corruption
body not limited merely ‘o investigater. The
Commission was aise empowered 1o
investigate corrupt conduct but only if it was
acting pursuant to a reference from
Parfiament could it determine whether
comupt conduct had occumed.” This
limitation on its powers did not conform to
any conventional model of an administrative
body or tribunal.®

It is important that this power to make
determinations was limited. 1t created
difficulties in defining the true role of the
Commission and its relationship to
conventional administrative law doctrines.
Although the Commission was to be
required to investigate conduct - often
conduct which was not "criminal” in nature -
no guidelines were given as to its capacity
to determine the character of the conduct.
Unless the limited outcome derived from
prosecution or disciplinary proceedings

occurred the Commission's task did not lead
to any formal act beyond reporting to
Parliament.

it should also be remembered that the
Ombudsman has power to determine the
character of conduct which that office
investigates and to bring in findings.
Perhaps, because of the jurisdiction of the
office we do not hcar of problems of the
type confronted by the ICAC’ It is
appropriate to ask whether the ICAC should
be different or whether in its area of
jurisdiction it should be able to make
determinations. The question should have
been addressed in the original Act.

The legislative intenton that the
Commission would have concems beyond
corruption which involved criminal conduct
is 1o be found in sections 8 and 9 of the Act,
the sections which define its jurisdiction.
Corrupt conduct is defined in section 8 to
include conventional criminal  activity
including bribery, fraud and blackmail. Many
other offences ere included. So much was
to be expected. But more was included -
and it is of considerable significance.
Conduct is also corrupt if it is a dishonest or
partial exercise of an official function,
constitutes or involves a breach of public
trust or a misuse of confidential information.
Itis possible that many, including politicians,
failed to appreciate that these matters had
been included in the definition. The actions
of Premier Greiner and Minister Moore were
found by Commissioner Temby to be
corrupt within section 8 being both partial
and breach of public trust - findings which
were supported by the Court of Appeal. If
the Act was to make good the promise of
bringing integrity to govemment this wide
definition was essential, even if it intrudes
into conventional administrative law doctrine
and requires subjective judgments by the
Commission.
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There is no difficulty with dishonesty. But
partial conduct and breach of public trust
are concepls which have not been judicially
defined. Both involve consideration of
standards of behaviour which may be
ascertained after appropriate enquiry. Only
when a standard has been identified by
reference o competing opinions (which may
themselves be subjective) can an objective
standard be applied. There is legitimacy in
the idea that the Commission should be
required to identify these standards {who
else could do it) but there was a failure to
make this clear in the legislation. There was
a further problem. Although by 1988 it was
reasonable to believe that the ordinary
person would think such conduct was
wrong, many would not have described it as
corrupt.

There is a second limb to the definition of
comupt conduct. Conduct must not only
come within section 8 but must not be
excluded by scction 9. This has been
described as the "seriousness test’. The
concepts of criminal and disciplinary
offences are readily understood. But what
of "reasonable grounds for dismissing a
public official"? That concept proved difficult
when applied to ministers of the Crown and
was made more so by the difficulties in the
concepts of partial conduct and breach of
public trust in section 8.

I have written elsewhere'® that it is apparent
that those who drafted the legistation wers
concemed that standards of public
administration were under threat from
activities which were not criminal. In a state
which has no administrative appeals tribunal
and where, in some areas, at least, there
has been a demonstrated reluctance of the
courts to intervene fo circumscribe
administrative action," it is logical that the
Commission should be concemed with
gross abuses of the decision making power.
There is a tendency for govemment
decisions to be motivated by a political

rather than a policy outcome. Integrity of
govemment requires principled decisions,
not those which serve a parly's political
objective or the interests of an individual.

The power to make findings of corruption
- a limited capacity

The definition of cormupt conduct in the 1988
Act was primarily intended to provide the
jurisdiction of the Commission. As | have
indicated, only when Parliament required it
was the Commission to attempt to
determine whether corrupt conduct had
actually occurred, and publish a finding to
that effect. This structure was inherently
unsatisfactory if the Commission was to
function as a conventional administrative
tribunal where a decision making function
would be anticipated. If the intention was to
address partial conduct and breaches of
public frust by public officials inciuding
pariamentarians and ministers as well as
criminal activity, the lack of a determinative
capacity may limit its effectiveness.

Many complaints to the Commission and
many investigations do not involve criminal
conduct or that alone. Many reflect a
decision making process which has been
infected by an inappropriate concem for the
benefits of the decision to persons or
groups not legitimately part of the process.
It has been said, and was central to the
actions of Premier Greiner, that all decisions
by politicians are partial “the political
process is partial*. If this is intended to
suggest that party interests prevail over
appropriate policy it reveals a significant
malaise. This is not to suggest that the
"political” position of the party in govemment
may not bc rcfleccted in administrative
action. Provided that position is reflected as
a legitimate consideration in the decision,
there is no difficulty even if the decision is
thereby described as partial. But when the
political position is irrelevant, the decision is
flawed. It is clear that the ICAC Act pima
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facie made all such decisions corrupt and
depending upon the seriousness of the
departure from an acceptable standard,
defined them as comrupt conduct. However,
when no standard existed by which to test
the conduct a serious jurisdictional
deficiency was revealed.

The first public investigation conducted by
the Commission revealed part of the
problem. it was concemed with the
relationship between a developer, Balog,
and Stait, the engineer and planner for
Waverley Council. The decision and the
response to it operated to mask the real
difficulties confronting the Commission.
There were likely to be few problems
requiing the courts to intervene if the
Commission was limited to investigating
corruption, educating, and encouraging
proper behaviour. But a body which
determines the characier of any conduct
would inevitably confront powerful and
significant  interests, even if the
determination has no legally binding effect.

The debate in Balog v JCAC® centred upon
the capacity of the Commission o make
findings of criminality or corrupt conduct in
relation o an individual and publish them in
a report to the Parliament. The trial judge
and the Court of Appeal both said the
Commission could make findings of corrupt
conduct. Samuels JA said:

| do not see how the [ICAC] could
communicate the results of its
investigations  without  sfating
whether it had accepted or rejected
the allegations of corrupt conduct
which it had been investigating.™

Clarke JA said:

it seems to me that the power to
investigate must include the power
to evaluate the information
gathered in the investigation and to

reach appropriate conclusions. if it
were otherwise the Commission
would effectively be denied any
useful function in those cases in
which the investigation has
revealed serious corrupt conduct.™

The High Court reached a different
conclusion. In a joint judgment it said:

the Commission is primarily an
investigative body whose
investigations are intended to
facilitate the actions of others in
combating corrupt conduct. It is
not a law enforcement agency and
it exercises no judicial or quasik
judicial function. lts investigative
powers canmy with them no
implication, having regard to the
manner in which it is required to
cammy out its funclions, that i
should be able to make findings
against individuals of comupt or
criminal behaviour.*

Elsewhere in the judgment the High Court
cautioned against vesting a power to make
findings that a person may have committed
corrupt conduct in a2 body which has
coercive powers which may "be exercised in
disregard of basic protections otherwise
afforded by the common faw"."®

The Act is amended to allow findings of
corruption in every case

This caution was not persuasive to the
NSW Pardiament. No doubt as a reflection
of the continuing concems about comupt
conduct but more importantly because of a
concem that without a capacity to determine
the character of the conduct the roie of the
Commission would be inhibited, the Act was
amended. This occurmed notwithstanding
the public debate in which the Attomey-
General had indicated that the High Court's
decision reflected the original intention as to
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the operation of the ActY His view did not
prevail and the Act was amended to provide
that the Commission could determine
whether conduct was comupt in all cases.™

The amendments represented a significant
step in the effective identification of the role
of the Commission. However, it is now
obvious that the full implications were not
appreciated. As | have indicated, the
Commission was previously limited primarily
to investigation of corrupt conduct (except in
the circumstance of a pariamentary
reference) but was now expressly given the
function of determining the character, which
may include the legal character, of the
conduct under investigation. That conduct
may involve a criminal act, in which event
the Commission must rule whether in its
view that act has occurred. It may involve a
finding as to one of the extended elements
of the definition of cormuption. Aithough a
Commission decision caries no legal
sanction inevitably it could have serious and
lasting consequences. Consistent with the
expectations reflected in the amendment it
has been usual for the Commissicn's terms
of reference for an investigation to require a
determination as to whether comupt conduct
has occurred.

1t is interesting to contemplate the extent of
judicial review which may have occurred if
the Act had not been amended. If sections
8 and 9 had been limited to defining
jurisdicion there may have been less
intervention by the courts. Interestingly no
challenge to jurisdiction has been brought
before a report was published. But with the
capacity to make determinations, the lawful
exercise of the functions would inevitably be
closely scrutinised by the courts. This has
occurred in relation to ministers™ and a
senior public servant®™ The Commission
has also been subjected to intense scrutiny
with respect to the application of the rules of
procedural faimess.

Greiner's case - no findings with respect
to ministers unless criminal conduct -
subjective view of the commission is
irrelevant

By vesting the Commission wilh the
capacity to make findings of conmupt
conduct, the Parliament required the
Commission to define, at least for its
purposes, conduct which was partial and
the nature of a breach of public trust. In so
far as these conceplts involve value
judgments, and to differing degrees they
both do, the Commission was being
required to identify the limits of appropriate
conduct for public officials. There is no
difficulty in this provided the function is
recognised as  administrative  and  not
judicial. The function was to be performed in
the expectation that it would not only apply
o appointed officials but also to elected
officials including ministers. Indeed it is fikely

that the public expectation was that in so far
as breaches of public trust were involved, it

was primarily the activites of ministers
which were sought to be examined.

in Greiner v ICAC the Court of Appeal’’ was
comprised of Gleeson CJ, Mahoney JA and
Priesliey JA. Mahoney JA was also a
member of the Court which heard Balog's
case. It is arguable that there is a different
perspective of the majority in Greiner to the
view of the Court in Balog. Mahoney JA's
views are consistent.

In Greiner, Gleeson CJ emphasises the fact
that the Commission is not a court "but an
administrative  body  that  performs
investigative functions and, in certain
circumstances, makes reports".22 But this is
not al. He acknowiedges that its
determinations are fundamental to its task
following the legislative amendment after
Balog's case. However, primarily because
of the absence of an appeal process,
Gleeson CJ imposes strict rules on that
determinative  function. Unlike  many
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administrative decisions which legitimately
reflect subjective views, Gleeson CJ finds
that "Parliament has intended that adverse
determinations should be made by
reference to objective and reasonably
clearly defined criteria” ® If such criteria do
not already exist, they cannot he created by
the Commission, and no finding can be
made.

it must be remembered that Greiner and
Moore sought Metherall's appointment to
the Environment Protection Authority to
obtain a political advantage. Commissioner
Temby found the conduct was both partial
and a breach of public tnust within section 8.
Having found the facts as he did some
might say this was not surprising. Gleeson
CJ himself says:

The Commission's findings of fact,
in my view, were such that it was
well open to him fo conclude that
the case came within the section.”

It is at least arguable that this finding
reflects the subjective views of the
Commission. There are no asceriainable
legal criteria for the judgment made.
Notwithstanding this finding in relation to
section 8, Gleeson C.J heid that because no
ascertainable legal criteria for dismissal
existed the requirements of s 9(1)(c) had
not been fulfilled. He said:

On the true construction of .9, the
test of what constitutes reasonable
grounds for dismissal is objective.
it does not tum on the purely
personal and subjective opinion of
the Commissioner.

The context of s.9(1)(c) supports
such construction. The immediate
context is that of a section which
deals with a number of matters,
most of which are clearly capable
of determination according to

objective, ascertainable criteria:
ciminal  offences,  disciplinary
offences and grounds  for
dispensing with or terminating

services. That is the sefting in
which there is reference to grounds
for dismissal. The wider context is
that of legisiation which exposes
citizens to the possibility of being
declared to have engaged in
corrupt conduct; it should not be
construed so as to make that
outcome tun upon the possibly
individualistic opinions of an
administrator whose conclusions
are not subject to appeal or review
on the merits. Furthermore, the
legislative history of the statute
shows that it was Parliaments
intention that the test be objective
and that determinations’ should be
made by reference to standards
established and recognised by law.

The rationale for this approach has been
discussed by Associate Professor Allars.®
The author chalienges many of the
assumpiions in the judgment. Many of her
criticisms  address  the  difficulties  of
analysing the decision by reference o
accepted administrative law principles. The
position may be that ultimately Gieeson CJ
found the decision of Commissioner Temby
unreasonable in the Wednesbury sense.”
Indeed, it is uniikely that this is the comect
analysis. If it is not, it may be difficult to
appreciate some of the detailed criticisms
made of the Commissioner's reasoning
process - a process undertaken by an
administrative body.”’

With some differences and without
canvassing the same matters, the judgment
of Priestley JA is to similar effect. He
ultimately found that because the test of
"reasonable  grounds"  required the
application of objective standards, and none
existed in relation to dismissal of ministers,
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the findings made were not open to the
Commission. Priestley JA would not allow
the Commission to define reasonable
standards for itself.”*

Mahoney JA adopted a different view. He
accepted that the question was whether it
would be reasonable for the Govemor to
dismiss the minister in the circumstances
which the investigation revealed. Provided
the answer given was open fo the
Commission. no emor was revealed. His
analysis is of some significance even when
his conclusion was a minority view:?

The reason for the difference was
suggested by Mr Greiner in what
he said to Parfiament on 28 April
1992 ... The Commissioner, in his
report confronted what was there
said. He conciuded that the
standard of conduct in public life
there adopted was not acceptable:
at least, the view could reasonably
be taken that it was not The
conclusion of the Commission was,
in my opinion, cne fo which
reasonably it could come. | am not
able to say that, in coming to that
conclusion, the Commission acted
beyond the limits of what was
reasonable.®

Greiner has been followed by Grove J in
Woodham v ICAC.”

| have indicated that the Greiner decision
has attracted some criical academic
attention. For clear and substantial policy
reasons the Commission did not appeal to
the High Court. It would seem likely that
special leave would have been granted and
it may be suggested that the Court would
have assessed the competing arguments
with a greater concem as to the nature of
the eror if any committed by the
Commission. It is perhaps regrettable that

the "political realities” did not allow the High
Court to consider the matter.

Central to the Commission's reasoning in
not taking an appeal was the expectation
that there would be legislative amendments
at an eardy date fo deal with these
problems. Premier Greiner having resigned,
there was little reason to pursue an
argument which in practical terms was
sterile. It was decided that the matter should
pbe left to the legistature. The Commission
could not have anticipated that the
govemment would prove unable to put
forward any legislative remedies until more
than two years after the problem was
identified.

Procedural faimess

The ability to make findings of comupt
conduct gave significant power to the ICAC.
Obviously, with that power came the
requirement that the Commission afford
procedural faimess in its investigation. One
inquiry, The Report on Investigation into
North Coast Land Development, provoked
considerable controvers%. it also led 10 @
number of prosecutions.

In Glynn & Ors v ICAC® a challenge was
brought to the Commission before it had
published its report alleging, infer alia, that
the plaintiffs had been denied procedural
faimess. Problems had occurred during the
course of the public hearings which meant
that the representation for the company
Ocean Biue Club Resorts Pty Ltd and
various of its executives changed. An
experienced solicitor advocate took up the
cause of Ocean Blue. He asserted that he
found great difficuity in presenting his
client's case to Assistant Commissioner
Roden.

The difficulties are reflected in the transcript
of the hearing, of which reievant sections
are produced in the judgment. It was said
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that these difficuties were so great that
Ocean Biue was denied a fair hearing. In
his judgment, Wood J said:

in substance it was submitted that
the Commissioner behaved in a
manner which was so intemperate,
abrupt, condescending and
sarcastic and involved so many
interruptions in the submissions, as
to leave a reasonable observer
with the apprehension that he had
preconceived views, was biased
against OBCR, and did not permit
Mr White a fair opportunity to press
his case. This is a serious
submission to advance, and it
requires reference 1o some
portions of the transcript. >

He then discussed the principles to be
applied to the complaint made. Recognising
the value of the oral argument,® the court
said that "where a party is deprived of a
proper opportunity to pursue his case,
interventfion may be necessary o ensure
that natural justice is done" >

The transcript was examined and Wood J
concluded:

While these passages do reveal
unfortunate and undignified
expressions of imtation and, on
occasions, sarcasm, which to
some extent were understandable
at the end of a long and wearng
inquiry in which many technical
and legalistic points were taken,
they also reveal in a telling way
that the Commissioner was
carefully listening to and trying to
follow the submissions which were
being put. When they seemed
irelevant or incomrect, they were
stopped and tested. It is clear that
the leamed Commissioner was
doing his utmost to keep the

inquiry to relevant matters and to
understand what was being put
Others may well have behaved
with more patience, politeness,
and awareness cf the possible
risks attached to ill temper and
sarcasm, but when read in their
. context and in the light of the
foreshadowed issues, | do not
believe that the Commissioner
passed over the line between
robust control of the inquiry and
unfair and uneven-handed
treatment ¥

The case is of interest not so much for the
debate reflected in the judgment but
because of the assumptions underlying the
proceedings. If the Commission was limited
to performing an investigative function
without a capacity to determine the
character of particular conduct would the
complaint have arisen? What if any rules
are provided in relation to a mere
investigation?™

The litigation brought by Detective Chaﬁ‘ey39
is of greater significance. Although Chaffey
failed, the decision is a reminder that the
rules of procedural faimess are not
confined. The courts will modify them to
meet the circumstances of a particular
tribunal  depending upon that tribunal's
functon and the matter  under
consideration.

The facts are well known but may be briefly
described. Chaffey and others were police
who were to be adversely named by Smith,
a notorious criminal, in evidence which the
Commission knew would be given during
the course of the investigation into the NSW
Police Service. Smith had indicated, before
giving his evidence, that aithough he would
subject himself to cross-examination, he
would not answer all questions. Specifically,
he would not answer questions which
implicated non-police in criminal activity.
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Before the Commission had finally decided
how to deal with the problem, proceedings
were commenced. Cole J made two
declarations finding that the Commission
had acted contrary to the principles of
natural justice by permiting counsel
assisting to disclose the allegations during
his opening address and by allowing Smith
fo give evidence when it was known he
would not answer all material questions to
be put to him.

The finding by Cole J surprised many
including Gleeson CJ.* Accepting that the
Commission was bound to observe the
rules of procedural faimess, Gleeson CJ
observed that this did not mean its actions
had necessarily to be perceived as fair to
all. Observing that faimess in judicial
procedure does not encompass a
requirement to protect people from adverse
publicity, Gleeson CJ determined that the
rules of procedural faimess did not require
the Commission to investigate the matter in
private. Provided, when it decided whether
to sit in public, the Commissicn acted fairly
and its decision was reasonably open o it,
the Court could not intervene.

Mahoney JA (agreeing with Gleeson CJ)
recognised the Commission's functioni as
quasiudicial.”' He concluded that in
deciding whether to hear evidence in private
procedural faimess must be afforded.
However, agreeing with Gleeson CJ, he did
not suggest that procedural faimess
required a private hearing - the matter was
one for the discretion of the Commissioner.

Kirby P took a different approach. He
reasoned that the Commission was not a
court from which it followed that the
principles of open hearings which applied to
courts may not apply to the Commission.
He held that procedural faimess included a
right to protection of a person's reputation.
Unless Kirby P is suggesting the common

law includes such a right (which may be the
situation), his decision is perhaps another
application of the Wednesbury rule.

it is apparent that the judgments of Gleeson
CJ and Mahoney JA reflect the
conventional view of the limits of procedural
faimess. Kirby P would significantly expand
them. It is appropriate to recognise that if
the ICAC is to be viewed as a special form
of administrative body with extraordinary
powers of investigation and determination, it
may be legitimate to require it to observe
different rules of procedural faimess. This is
the fundamental position adopted by the
judgments of both Cole J and Kirby Pandit
has considerable force. However, it could
only be accepted if there is an agreed
position as to the nature and role of the
Commission.

Future directions

it should now be apparent that despite the
good intentions of Premier Greiner's
speech, the legisiation which created the
Commission contained a fundamental
problern. There was a failure to adequately
identify and provide for its capacity to make
decisions about the conduct of individuals.
This came largely from the fact that the true
nature of the body had not been defined.
Was it a standing foyal commission as
some have suggested, was it an
administrative tribunal with a special
jurisdiction in relation to public corruption, or
was it a lesser body limited to coliecting
evidence to be deliberated on by others? if
its jurisdiction had been fimited to conduct
involving a crime there may not have been
great difficulty. But it extended to actions
and decisions which although not criminal
involved partiality and breach of public trust.

Even when the problem emerged following
Balog's case, the legislative amendments
were not made after consideration of the
appropriate role for the Commission. The
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failure to do this has significantly contributed
to the problems which the Commission has
faced. For the reason that it has enormous
power, it may investigate the Govemor,
judges and ministers of the Crown and
require them to answer publicly to any
allegation which may have been made, it
could never appropriately be classified as
an ordinary administrative body. Because it
can make such potentially damaging
findings after collecting evidence by means
not available to courts, it is apparent that
great care was required when defining the
iegal principles which should be applied to
its tasks. These difficulties are the source of
the divergent judgments in both Greiner and
Chaffey. It can be confidently stated that
unless this analysis is undertaken and
effecive endorsement of a revised
legisiative amangement is made the
Commission will continue to be subject to ill-
informed and stident crticism and the
courts will have difficulty formulating the
rules which should control its functions. If
this is the case, its work will be impaired.

The Greiner judgment was handed down in
August 1992 - more than two years ago.
There has been considerable public
discussion about the outcome and it was
decided that the Committee on the
Independent Comrmission Against
Corruption  (the  Pariamentary  Joint
Committee) should review the situation. it
did this and published a report in May 1993.
To date, nothing has been done. It is
impossible not be critical of the delays.
Perhaps it can be explained by the
difficulties which are invoived, some of
which | have discussed. However, it is more
likely that there is a lack of will to achieve an
effective outcome.

The Pariamentary Committee report
discussed ten issues. Al are important.
Eight issues were resolved to their
satisfaction - two were not. These were the
capacity of the Commission to make

findings about individuals and the related
question of whether an appeal mechanism
should be established with a capacity to
review findings of fact.

With respect to the problem of members of
Parliament, the Committee's
recommendation, adopting the submission
of the Commission was that section 9
should be repealed. This would mean that
all conduct, including partial conduct or a
breach of public trust committed by a
member of Parfiament or minister could be
investigated by the Commission leaving it to
the Commission to identify conduct which
was sufficiently serious to justify the
application of its resources. This was an
appropriate direction for amendment but
was crticised by some, including some
involved with the orginal legislation. The
argument was raised that politics is about
partiality and this amendment would conflict
with the political process. Given the original
Act was intended to restore integrity to
govemment and accordingly was designed
to extend o decisions which, &lihough not
criminal were infected by dishonest or
partial considerations, this response is
surprising. It suggests that the promised
integrity may have proven iroublesome in
reality. Even if section 9 is amended it is to
be hoped that the Parliament will not resile
from the expectations raised by the
Premier's speech in 1988.

The Committee found itself unable to
resolve the question of whether the
Commission should be able to make
findings of corrupt conduct. One view was
that the Commission should be limited to
finding the primary facts. The contrary view
- and the view advanced by the
Commission - was that this would be too
limiting. The different views are set forward
and discussed in the Committee's report.
The Hon. A. Moffitt Q.C. has provided a
suggested definition of primary facts which
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is complex and likely to provoke litigation -
at least initially.*®

| have previously expressed the view that if
the Commission is to make findings of
comupt conduct difficulties will inevitably
arise.* Later events have demonstrated this
to be comrect. It is interesting to contemplate
the political outcome in Greiner's case if a
finding of conupt conduct had not been
made. The conduct would nevertheless
have been described as partial and a
breach of public trust and within section 8 of
the Act. Although Premier Greiner and
Minister Moore may not have been found to
be corrupt, it is inconceivable that significant
political ramifications wouid not have
occumed. As it happened, the nature and
consequences of the factual findings made
by Commissioner Temby were compietely
overshadowed by the debate about his
capacity to make a finding of corruption. It is
arguable that although the finding of corrupt
conduct was important to the immediate
political process, it was the conduct itself
which was more significant and required the
response of the Padiament Would that
response have been any different without
the formal finding?

In the ultimate, the difficulty which the ICAC
has faced is that it has been required to
investigate and adjudicate upon matters
which are the responsibility of the
conventional investigation and court
processes. In my opinion, the object of the
legislation is adequately provided i the
Commission is able to investigate and
report the facts which it has found which
must include conclusions as to the
motivations of persons and the outcome
they intended. it must be able to determine
the truth of the situation. By this means
utilising its special powers to obtain
information, the Commission should be able
to expose comupt activities and will be likely,
as has already occumed to significantly
improve the quality of public administration.

The legislation should avoid the necessity
for the Commission to reach ultimate
conclusions about conduct described by
reference to defined legal concepts. If it
exercises such a function there is little to
distinguish it from a court. Full appeal rights
would be imesistible and the Commission
would be in reality a parallel “"criminal
justice" system. Pcrhaps there is a need to
examine the effective workings of the
criminal justice system when dealing with
public corruption but it should not be
modified by accident. This should only
occur after an informed community is aware
of the nature of the proposed changes.
Whether the ultimate powers of the
Commission require the development of the
rules of procedural faimess will depend
upon the changes which are made. There
may be significant reasons to conclude that
special rules should be created.

Endnotes
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4 See the discussion in Allars: "In Search
of Legal Objective Standards: The
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Issues in Criminal Justice, Vol 6 No 1, p
107.
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WHITHER ADMINISTRATIVE LAW?

Roger Wilkins

Paper presented to a seminar helc by the
NSW Chapter of AIAL, Sydney, The State
cf Administrative Law: Current Issues and
Recent Deveiopments, 4 November 1994

Let me say a little about socio-economic
context, and then | want to do a four
dhorizon of some of the more prominent
issues that fall under the general rubric of
“‘administrative law”. in deciding what to
focus on my judgement is inevitably
influenced by the fact that | am a senior
bureaucrat. But | should make it equally
clear that my views are not necessarily
those of the bureaucracy or of the NSW
GCovemment.

When the Kerr Committee reported two
decades or more ago, the economic and
administrative milieu in this country was
importantly different from the situation
tcday. Kerr and Wilenski recommended a
systematic overhaul of the system of
“administrative justice” in the
Commonwealth and in NSW respectively.
Although it may be an oversimplification of
the issues involved, it will suffice for me to
observe in this context, thai the 1960s and
1970s saw an agenda for reform of
administrative justice based on a premise
that the state was expanding its influence
and power over ordinary citizens; and that

*  RogerWilkins is Director-General of the
Cabinet Office, NSW

the traditional modes of accountability
through the courts and Parliament were

“inadequate.

In the 1990s we need to come to grips with
issues of administrative justice in a different
mifieu:

s a milieu in which the emphasis is on
fiscal restraint and greater productivity;

e where govemments are expected to
provide greater value for the same
money,

» where bureaucrats are required to
increase productivity and guarantee
cifizens a reasonable quality of service;

« where risk-taking in terms of process is
generally seen to be worthwhile and

necessary to meet the required
outcomes and produce the required
resuits;

» a qlieu it which contracting out,

privatisation or at least market testing of
“govemment” services is part of
mainstream policy,

e a miieu in which govemment is
seriously questioning the need for its
participation in a whole range of
activities;

« a world in which traditional “command
and control” methods of regulation are
being challenged and voluntary and
market-based mechanisms are being
examined as more efficient methods of
control.
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importantly it is a milieu in which the

relationships  and interdependencies  of
people and associations and institutions are
more varied and complex. Society tends to
bé'n'cher, more pluralistic, more variegated.
At the same time there is less homogeneity
- and consensus about values and interests.

_The divide between public and private has
become blurred, perhaps fictitious. For
exampie, is e college of surgeons a
private or public body? Does it have private
or public functions? '

Aiso, perhaps the boundaries between the
public sector and the private sector are
becoming increasingly l1ess significant, so
that the distinction between private and
public law no longer makes good sense.

~ Onthe other hand itis also a milieu in which

greater accountability and transparency of
govemment administration is required. For
exampie.

» courts have an expanded role and a
greater preparedness to intervene;

e conduct and decision-making is subject
to review by the Ombudsman and far
more robust scrutiny by the Auditor-
General;

e avariety of tribunals have the charter to
review decisions;

« there are more liberal laws of standing;

e there is scrutingy by parliamentary
commitiees;

e in NSW there is also the Independent
Commission Against Corruption;

o there is freedom of information
legislation  and annual  reports
legislation.

This is not to mention the panoply of
intemnal checks and balances and scrutiny
by Treasury, Office of Public Management,
Cabinet Office, Industrial Authority, efc.

Now, | am not going to make one of those
speeches where a senior public servant
complains about the unreasonableness and
the enormous costs associated with these
accountability mechanisms. Rather, what |
want to suggest to you is that these
mechanisms may be becoming irrelevant to
where the main game is taking place.

| actually believe that the main difficulty
confronting bureaucrats in relation to all this
accountability has less to do with the
machinery and more to do with the fact that
there is a profound intolerance to risk-taking
in public administration on the part of the
public and the media. it is ncmally no
answer i something that goes wrong 1o
say - “Well we took a fisk, @ calculated fisk,
and it didnt come off. More effort is,
therefore, demanded on avoiding making
mistakes, than actually trying to achieve
results.

In contrast, a private company might
behave quite differently. Sure, there may be
some very cautious shareholders. But there
is equally a greater understanding that risk
taking is acceptable. The normal canons of
decision theory and rational calculation are
more readily accepted. 1 do not have a
ready explanation for the coliective
psychology of this phenomenon. Perhaps it
is a function of the fact that individual
instances that go wrong are more readily
pictorialised and understood than a vast
quantity of unproblematic cases.

In themselves the Ombudsman and
Auditors-General are not problems. The
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problem is that they locate problems and
mistakes (that is their job), and the public
thinks that public administration should
make no mistakes.

There are however some more systematic
problems with the existing systems.

1 | would say that there is an obsession
with “process” in the current systems of
review and not a focus on resuits.

2 There is a focus on “frouble cases”,
problem cases and not overall
performance. By and large these are
looked at as isolated and discrete
cases not as part of a system.

3 Thereis a focus on “natural justice” and
“due process”.

In the introduction to her very thoughtful

study of administrative procedures,
Gabrielle Ganz' has written:
The greatest disservice that

adminisirative lawyers can render
administrative law is t¢ mould the
administrative process in their own
image The niles of natural justice
have a great deal to answer for in
this respect. They are modelled on
the gladiatonal combat between
two parties before an impartial
judge ...

Now maybe it is perfectly understandable
that there is a focus on process. After all,
we would soon be complaining even louder
if review by the courts involved a review of
the justice of the product rather than the
process. So it is understandable that the
courts and other review bodies, with the
notable exception of the Ombudsman, have
tended to focus on whether proper
processes have been followed and the
requirements of the law have been
eomplied with They tend to concentrate on

whether decisions are lawful, fair and

rational.

For example, Lord Diplock in Council of Civil
Service Unions and Minister for Civil
Service® said:

Judicial review has | think
developed to a stage today when
without reiterating any analysis of
the steps by which the
development has come about,
one can conveniently classify
under three heads the grounds
upon which administrative action is
subject to control by judicial
review. The first ground | would

call  ‘“liegality”, the second
“imationality” and the third
“procedural impropriety”. That is
not to say that further

development on a case by case
basis may not in course of time
add further grounds 1 have in
mind particularly the possible
adoption in the future of the
principle of proportionality which is
recognised in the adminisirative
faw of several of our fellow
members of the Fumbpean
Economic Community; but fo
dispose of the instant case the
three already well established
heads that | have mentioned will
suffice.

By ‘ilegality” as a ground for
judicial review | mean that the
decision maker must understand
correctly the law that regulates his
decision-making power and must
give effect to it. Whether he has or
not is par excellence a justiciable
question to be decided, in the
event of dispute, by those
persons, the judges, by whom the
judicial power of the state is
exercisable.
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By “irrationality” | mean what can
by now be succinctly referred to as
“Wednesbury unreasonableness”
(Associated  Provincial — Picture
Houses Ltd and Wednesbury
Corporation [1948] 1 KB 223). it
applies to a dedision which is so
putrageous in its defiance of logic
or of accepted moral standards
that no sensible person who had
applied his mind to the question to
be decided could have arrived at it

{ have described the third head as
*procedural  impropriety” rather
than failure to observe basic sules
of natural justice or failure to act
with procedural faimess towards
the person who will be affected by
the decision. This is because
susceptibility to judicial review
under this head covers also failure
by an administrative tbunal to
observe procedural sules that are
expressly laid down in  the
administrative instrument by which
its jurisdiction is conferred, even
where such failure does not
involve any denial of natural
justice.

You can see that the courts are in a bind.
Either they review process and make
canons to guide process or there is little left
for them to say unless they are prepared to
embark upon review on the merits. That
‘means of course that mesit review is
sometimes simply disguised as process
review. A court might say that a decision-
maker failed to take relevant matlers into
account or took imelevant matters into
account. That is getting pretty close to
review on the merits. if you were also to
introduce the doctrine of proportionality you
would have a much more formidable tool for
reviewing the merits.

All this has tended to drive bureaucrats off
into a further pursuit of integrity of process.
in some areas there is an absolute
obsession with process. The great problem

- with this is that it becomes an end in itself.

People worty more about the process than
the products of their decisions. And they
tend to build processes that are judicially
water-tight. All this is very counter
productive stuff.

The other thing that is worth putting into this
equation is that the character of a lot of
important “public disputes” is not bilateral, it
is not adversarial in that simple sense. It
tends to be multilateral or “polycentric” to
use Lon Fullers terminology. These are
typical of planning disputes and disputes
about the envionment and natural
resources. To attempt to reduce such
disputes to adversaral disputes with a
defined fis inter partes is to misdescribe and
misrepresent what people are disputing.

it seems tc me that one of the most cntical
issues confronting legal policy in the area of
adminisirative law is whether we should
attempt to draw a boundary between the
territory where administrative law should
work and where private law should work. Of
course if you decide to do that then the next
issue is where or how to draw the line.

The English courts have been engaged in
an atempt of sorts to do that They have
special public law procedures available
under Order 53 of the High Court. This
special procedure is to apply to “public
bodies”. Some commentators like Sir Harry
Woolf® see it as important to make out this
distinction. His view is that it is necessary to
treat public law disputes as importantly
different from private law disputes. Here he
sees sone analogy with the sharp divide
found in continental legal systems such as
the French droit administratif. Other
commentators such as Sir William Wade
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find the distinction to be one that needs to
be got rid of.

Now | have no definitive answer to this
question. But let me throw a few of the
relevant considerations around.

What is aftractive about Woolf's view is that
on the face of it bodies that are canrying out
actions in the wider public interest or the
interest of a large segment of the public do
seem to require some different and more
expeditious freatment than prvate and
relatively discrete disputes.

On the other hand, in terms of the real
world, it is not easy to know where to draw

" the line. To begin with, as | have already
noted, more and more functions are being
“contracted out” or “privatised” - to the
extent that this type of distinction becomes
vague and uncertain. Second, the idea that
some bodies are performing “private”
functions and some “public” is just wrong - it
is more a specirum of “shades” than a clear
dichotomy.

The English Court of Appeal decision in K
and Panel on Takeovers and Mergers, ex
parte Datafin PLC and Ano rather
ilustrates the difficulty. In that case the
Court held that the decisions of the self-
regulatory City Take-Over Panel were
subject o review by the Count, and that its
decisions could be quashed on the
conventional grounds of imationality or
unfaimess. The essence of the decision
was that in the view of Court the Panel
performed a “public duty”.

It would be odd or inequitable if we got the
result that where you go to a public hospital
rather than a private one or travel on a
public bus rather than a private one, or go
to a state owned bank rather than a private
one - then you have a different range of
remedies and legal rules applying to you,
compared to the person who went private.

It could be argued that a better and more
productive route is in fact to ensure the
adequacy of private law remedies for
persons aggrieved. Citizens should be
assured of remedies Dbased on
contract/consumer protection where
“privatised” or “corporatised” bodies deliver
services.

The traditional approach to public services
in English law has been, more or fess, to
eschew contract as a remedy. This can be
traced back to a decision in 1778° in which
the court decided that the Postmaster-
(General did not enter into any contract for
the delivery of post In subsequent
decisions the courts tended to look at
whether there was an action in tort for
breach of statutory duty. So, individuals
could sue only if the statute imposing the
duty had been intended to create private
rights for their benefit.

lan Harden® sums up the positicn by saying:

... the law of contract cfien does
not apply when the provider of a
public service is canying out a
public legal duty. This is so even in
the circumstances -  which
superficially iook highly contractual
- of a consumer paying for a
marketed public service.
Exceptions to this principle are of
uncertain scope. Furthermore, the
legal framework which does
govem the legal entilements of
individuals to public services is a
patchwork, composed of accidents
of history and legislation and of
discretionary judicial decision-
making about the sort of breach of
statutory duty.

A robust application of the law of contract
and of ordinary private law remedies is what
some would contend for. Certainly, in NSW
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where we have corporatised entities (eg the
Water Board) we have been at pains to
make the contractual relationships as real
as we can and to ensure maximum
exposure to consumer/contractual
remedies. There is certainly some artificiality
about the artifice of a “deemed contract’
published by the Govemment to users.
Perhaps we could go further and allow
people to negotiate individual arangements
with the Water Board.

But the reality probably is that unless you
have a contestable market, with altemative
suppliers, there will always be a need for
govemment fo safeguard the position of the
consumer. '

The other thing is (and maybe this is a
partial explanation for the old common law
position on public services) that perhaps
there are some commodities or services
that are just so essential for people that
some different obligation or some different
formn of remedy needs to operate. Can you
really just cut off someone's waier oOf
electricity indefiniteiy? Perhaps there are
basic things fike health care, education,
water and electricity where freedom of
contract cannot be allowed full sway.
Michael Taggart’ has reminded us of the old
common law doctrines that placed special
obligations and rules on innkeepers and
carriage drivers. And govemnments will need
to consider this in privatising and contracting
out basic public services.

Ceftainly there seems to be scope for
requiring a definition of entitlements from
utilities to citizens and the provision of a
credible and efficient grievance handling
system. Whenever govemment contracts
out the business of providing services to
citizens it really is critical to agree clearly:

1 what the price and quality is going to
be;

2 that there will be an accessible and
independent means of redress.

Now it may be that this should simply be the
Ombudsman. Certainly there is a need for

‘that function and the govemment in NSW

has insisted on this.

| have to say, too, that this is not simply a
matter of providing citizens with redress. It is
also fundamentally a question of
govemments being assured that those they
franchice or contract with are camrying out
their part of the bargain. So it is prudent
commercial practice as well as providing a
safeguard to consumers.

More generally, you will be aware of the
“Citizen’s Charter” or “Guarantee of Service”

which is being introduced in various
jurisdictions. This is a significant
development and it is important for

administrative lawyers to understand that
this trend is deadly serious and not just “fiim
flam™.

The interesting thing to consider here is
whether the ciear definition uf entiltements -
“guarantees” of service - may come fo
ground some right of action in administrative
jaw based on “legiimate expeciation”. The
concept of “legitimate expectation” in
administrative law is potentially a powerful
juridical concept. it can be taken a long way.
And if you think about it - it has some
analogy with the development of estoppel in
contract law and equity. So maybe you can
get some sort of convergence here
between private law remedies based on
contract/estoppel and public notions of
legiimate expectation. | don't know, but
convergence is an interesting altemative to
Woolf's view, and maybe that's what needs
to happen.

Let me outline a little of the dynamics of this
policy development. This move toward
requiing a better definition of citizen's
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entitements on  expectations  from
government service providers got going for
a few different reasons.

1 Politicians were concemed that the
drive for greater efficiency that came
out of the 1980s was not being
franslated into terms that the ordinary
voter could understand. # was
necessary to reduce this to simple
guarantees  about  services io
individuals.

2 Treasuries and central policy agencies
were concemed to give greater
autonomy to service delivery agencies
‘and even in some cases to “contract
out” these functions - but there needed
to be robust outcome measures of
value for money. There needed to be
some way of saying ‘there is the
money, this is what you are expected to
produce - get on with it and we will
measure your performance by your
ability to achieve these results”. The
guarantee of service is defining those
cutcoimies or results.

3 There is a third force behind this which
is more profound. in a way it is the
recognition that increasingly it is
unrealistic to expect govemments,

cabinets to manage the affairs of.

govemment. The idea that the baliot
box will present you with a group of
people who have the background and
experience to run a business the size
of multi-nationals with  enormously
diverse businesses, is not really on. But
that is only to say that politicians and
cabinets should be concentrating on
strategic policy. That is, on goals, aims
and outcomes and not on ways and
means.

That, as you will appreciate, brings with it a
potentially radical re-orientaton of the
traditional Westminster system.  The

minister under this model is no longer the
“manager” of the service provider - rather he
or she is the representative of the
citizen/consumer. And his or her job is to
ensure that the systems are in place to
deliver services at a certain price and

quality.

It is, | think, important for administrative
lawyers to understand that a iot of what you
may take as a “fad” is not so. It is actually
part of a more profound shift.

One last observation about this
public/private split. | said earlier that there is
not likely to be a dichotomy but a rich variety
or spectum of possibilties. That is
something that is worth reinforcing from
another angle - there is an increasing
recognition of the “public duties or
responsibiliies” of private institutions and
private capital. Just to give one recent
example. Hiime® recommends  that
governments introduce a regime to allow
third parties to force access to essential
faciiiies. That is nct a regime that will be
resticied to publicly_owned faciliies. f will
also include privately owned faciiies, and
the number of those is likely to increase.

Other obvious examples are professions
and financial institutions. It is interesting to
note that in these cases institutions run as
Ombudsmen have been either imposed by
govemments or have been self-imposed.

| do not know that | would subscribe to
Harry Woolf's rather imperialistic view of
administrative law - thie sort of view that
comes out of the Datafin case. One reason
is that it seems to me that it provides the
judiciary with too wide and li-defined a brief
to go roving. It therefore promotes greater

" uncertainty in the law. The other reason is

that the traditonal paradigms  of
administrative justice based on ‘“natural
justice” are not necessarily well adapted to
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providing paradigms for all decision making
processes, as Ganz claimed.

My preference would be to see a greater
role for private law remedies in relation to
consumer/citizen grevances and for
administrative law to remain within the
relatively traditional confines of core public
sector activities.

One of the major issues that strikes me
grows out of some of the remarks above.
There is a prevailing view that
representative democracy is moribund and
that what is needed is greater participatory
democracy.

in concrete terms what does that mean for
administrative lawyers? It means that there
should be greater access and opportunity
for decisions to be made by the community,
or at the very least greater accountability
and opportunity for ciizens to challenge
govemment decisions and have them
reviewed.

| have scme reservations about this shift,
although 1 also want to acknowledge that
there is a legitimate basis for concem. My
reservations, you may find quite predictable
coming from a senior public servant |
actually think that govemments should
govemn and that accountability needs to be
systemic and not ad hoc. | think there is a
great danger that participatory democracy
actually means govemment by vociferous
interest groups and not by the people. ! also
think that the authority to make decisions
that compel or coerce needs to be clearly
based on the authority of Pariiament. it may
be old-fashioned but it seems to me
undesirable to entrust unelected bodies with
the power t0 make decisions which are in
the nature of value judgements, that affect
sizeable sectiaons of the public.

Having said that, | do acknowledge that
there is a need to ensure transparency and

openness. | happen to agree with the
President of the Court of Appeal that there
should mostly be a duty to give reasons for
decisions where one is clearly acting as a
minister or public servant affecting the rights
or interests of a public citizen.

| also think that participatory democracy
makes good sense if it means providing
people with the opportunity o make known
their interests and concems. In many ways
it is exemplified in public inquiry processes
and consultation processes. ! also think that
it makes good sense for govemment to
encourage communities, associations or
groups of people to take on and solve
problems for themselves - not to rely all the
time on govemments to fix things. Voluntary
solutions of this sort are to be encouraged. |
do, however, have concems about the use
of third party rights or the actio populars.

The rationale for third party rghts is not
without respectable foundation. After all, the
common law has longstanding recognition
of the right of any citizen to eniorce the
ciminal  law,  presumably  because
committing a crime was viewed as doing a
wrong to society or the community as a
whole.

in other cases the common law relied on
the Attomey-General or some person
authorised by the Attomey-General to look
after the more diffuse and community wide
interests. The credibility of that mechanism
has 1o be questioned. The Attomey-General
is a member of the govemment and is
presumably going to think twice about
granting someone permission to atfack or
embarrass the govemment.

However to provide “cpen slather” has the
difficulty of creating a climate of uncertainty
and there is no doubt that the potential for
delay and uncertainty has caused some
businesses not to locate in NSW and
Australia. You may say that may be a good
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thing if they were afraid of the impact of the
operations under planning and environment
legisiation.

No one is suggesting that people should not
be subject to proper controls and
obligations. But if you consider third party
rights you will see that anyone at all can
bring an action. There is really no way that
someone can negotiate or mediate a
setiement. Because there is always the
chance that having settled with A, B then
comes through the door and commences a
challenge. Moreover a plaintiff may have no
concrete interest at alf in the proceedings -
there may be no stake in the dispute,
nothing that the person has to trade or
bargain about It is quite unlike an ordinary
civil action.

it seems to me that another argument
against them is the fact that they sometimes
are seen as the answer to govemment
accountability. In a sense it is like creating
“private attomeys-general”. | have heard
people say - “let’s just have third party rights
and then there will be 10 need for the
govemnment to womrry abou: having to do
anything - we can just say that it is up to the
interest groups”. This is what | mean by the
need for systemic accountability.

There are positive ways around the need to
set up an actio popularis. Harry Woolf has
suggested something like a DPP or
Ombudsman who can bring or screen
actions.

Let me conclude on a more positive note by
mentioning two initiatives in tandem, which
seem to me to offer the single best hope for
an accessible and responsive administrative
justice, the Ombudsman and the process of
mediation.

Despite the political gamesmanship that
currently characterises the NSW Parliament
as it heads toward a general election, there

is a small but important and uncontroversial

amendment to the Ombudsman Act
curently going through. What the
amendment does is give to the

Ombudsman a clear remit to engage in
mediation of disputes between citizens and
govemment agencies. It is arguable that the
Ombudsman already has this power. You
may, in fact, be surprised o hear that there
is any doubt that he does not already
engage in mediation. But there is a doubt,
and this amendment does two things - it
lays to rest the uncertainty and it sends a
clear signal to agencies that mediation is
someling t be pursued.

The amendment has the enthusiastic
support of the Ombudsman and the
Govemment. it should also gain the
enthusiastic support of the public if it is
given currency and taken seriously. For it is
my contention that mediation is the best
hope we have for responsive and affordable
redress of legitimate grievances that the
public have about public administration.

There are, however, some pitdalls that need
to be understood and guarded against. And
i will elaborate on some of those. First, let
me develop a litle more fully my thesis that
mediation of disputes is the best hope we
have for responsive and affordabie
administrative justice.

This is not an isolated piece of law, an
isolated development. There is a general
trend emerging for altematives to the courts
in the area of administrative justice. Let me
give you some examples.

+ Mediation has been introduced into the
proceedings of the Land and
Environment Court.

e Mediation has been built into the new
Disabilites and Community Services
regimen.
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e Mediation is now annexed as a means
of solving disputes in the Supreme
Court.

o Medition is a method of dispute
resolution that corporations and whole
sectors, incuding utilites are taking
seriously (eg the Banking
Ombudsman). '

There is not, to my knowledge, @
comprehensive audit of the success of
various mediation approaches. But there
are certain features that recommend it as
the way to go.

1 it tends to be cheaper and less
time consuming.

2 it is much more flexible - the
parties can “customise”  their
solutions and are not tied into rigid
remedies.

3 It frees up the courts to deal with

she really intractable dispuies.

Let me mention some down sides, or, as |
said earlier, some pitfalls:

1 In the area of public law it may be
said that the dispute is not a
private  one susceptible  to
“compromise”. There are important
issues of right and public duty and
responsibility that should not
simply be “traded away".

indeed it may even be said that
this encourages a  “quasi-
corruption” akin to buying rights
and entitlements for public money.

2 In many areas of public law
dispute, what you have are
plaintiffs who represent “sections
of the public” or the public interest.
As | have mentioned before, we

are increasingly seeing the notion
of “third party nghts’ being
mooted. Predominartly you find
this in environmentat and planning
challenges. Suppose you
“mediate” this - what comfort do
you have that someone else is not
going to “come through the door”.
Indeed, you wili not even have a
res  judicata.  Hence, public
disputes show themselves io be
problematic once again at being
assimilated 1o “agrecment” of
“compromises”.

3 Despite the idea that public
servants may be tempted to “throw
money” at vexatious claimants to
get them to go away, i suspect the
truth is quite the opposite. There
are powerful forces puling the
typical public servant away from
mediation and negotiation and into
the courts. To begin with, he or
she will be held accountable by &
yariety of mechanisms (eg Auditor-
General) for ihe proper use of
public funds. It is much easier 10
pay by coercion than to make a
judgement that it is “a reasonable
thing to do all things considered”.
It is much easier to pointto a court
order. Of course politics is often
seen as a reason for keeping
things out of the courts - perhaps
sending them off tc be “laundered”
through  the mediation or
arbitration process. But it also
often figures as a reason to send
things to court rather than make a
politically embarrassing or
problematic compromise.

it seems to me that there are also obvious
probiems that the Ombudsman would
need to guard against in these
circumstances. After all, if mediation fails,
he or she may be required to investigate
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or rule on the complaint. So there needs
to be a careful and credible differentiation
and isolation of functions within the
Ombudsman’s office.

The fact that the Ombudsman will
presumably be able to exercise discretion
in selecting those matters suitable to
mediation is also an important safeguard.
it should give the public and Pariiament
some confidence that matters of grave
public interast are not being disposed of
secretively or inappropriately. It should
also provide public servants with some
greater confidence that cases chosen for
mediation wil not be seen as
inappropriate  for compromise and
settlement.
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ADMINISTRATIVE LAW
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Paper presented to a seminar held by the
NSW Chapter of AIAL, Sydney: The State
of Administrative Law: Current Jssues and
Recent Developments, 4 November 1994

Introduction

Mary and | have been invited to speak at
this forum so as to describe broadly the
areas in which community legal centre
clients and the disadvantaged of our
society most often come face to face with
administrative law, io raise the issues
whiich are of most concemn to them, and 1o
offer our perspective on @ few
improvements to the administrative law
process.

The primary motivation for the formation
of the legal centre movement 20 years
ago was the commitment to building a just
and equitable society within the context of
a broader social justice agenda.
Community Legal Centres (CLCs) now
exist in every state and territory, are
locally based and provide advice,
assistance and advocacy to
disadvantaged members of our society.
We also conduct legal education and law

Mary Perkins and Simon Cleary
work at the Redfem Legal Centre,
Sydney, NSW

reform campaigns. Because of the nature
of our work CLCs have developed
expertise in areas of the law not often
practiced by the private profession. CLCs
operate both as generalist centres, and
as centres that specialist in particular
areas such as welfare rights, consumer

. credit or the rights of the intellectually

disabled. CLCs often have a profound
effect on the lives of disadvantaged
people and communities.

As a generalist centre, Redfern Legal
Centre provides assistance 10 people who
are disadvantaged in a wide range of
areas. OQur clients are commonly
disadvantaged because of economic,
cultural, linguistic, ethnic, educational or
intellectual reasons. Conseyuently, our
clients regularly have dealings with
government departments and public
sector agencies whether il be in relation
fo social security payments, immigration
status, public housing applications, wage
contributions tor bankrupts or
compensation for victims of crime.

Many of the pubiic sector agencies and
tribunals with which our clients come into
contact are under federal aegis such as
the Departments of Social Security and
immigration. We understand that the
focus of the moming’s plenary session is
on NSW administative law, and we will
attempt to keep this focus, however many
of the comments are drawn from the
procedures of federal departments and
tribunals and equally apply at the state
level.
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Scope of “Administrative Law”

"Administrative Law”, as it is known, should
nat be seen in isolation from the range of
issues relating more broadly to “civil law",
Many of the obstacles an individual faces in
seeking justice are common fo a number of
areas of civil law. Some of these obstacles,
which we will outline later, should be seen in
this context.

More specifically, the boundaries around
the field of faw known as administrative iaw
should not be too restrictively drawn. The
fragmented nature of administrative law in
this country, with its federal and state tiers,
large number of govemment departments
and agencies, proliferation of tribunals and
their differing procedures and mechanisms
for decision-making and review, require that
administrative law be widely considered.

Such a broad approach to decision-making
and review becomes even more important
as we enter a social environment dominated
by ccmpetition policy. As govemment
moves further to privatise services
traditionally provided by the siate the issue
ot protective mechanisms to ensure that
individuals  receive far and  just
determinations  from  service-providers
becomes more acute.

Administrative faw has aiways been
concemed with fettering the power of
officials enfrusted with the task of public
administration. When govemment entrusts
the private sector with areas traditionaily the
responsibility of the state, it must only do so
if it retains responsibility for ensunng that
syslems of review of these dedisions be
implemented. if for example, the insolvency
and Trustee Service of Australia was
privatised, we are faced with the question of
what review mechanisms of [TSA
determinations should then be put in place.
Currently, decisions of the Official Receiver
as to the amount of a bankrupts
contribution during the bankruptcy are
reviewable by appeals to the AAT.

Whereas at present administrative review is
seen as a protection for the individual
against, among other things, unjust
govemment determinations, we may need
to look in the future to a system of
administrative review that is activated not by
the nature of the agency (i.e. govemmental)
but by the nature of the service provided.
This is a debate that will gain in importance,
one that is not without difficulty, but one
which we should keep in mind."

Rights affected initially by the
government department

An individual's rights first become affected
at the point of initial contact with a particular
department or agency. That agency has the
power to critically alter that individual's
standard of living through its detemination.
It is crucial that at this level, pernaps more
so than the review level, any obstacles lying
in the way of an individual's path to a fair
and just determinaton be removed.
Irespective of the financial benefits this
may have for govemment, it importantly
engenders in society a confidence in the
ability of goyemment agencies io make
correct decisions.

Issues of access - factors relating to
individual disadvantage

Many of the concems facing the
disadvantaged stem direclly from the
obstacles they face in accessing justice.
Many of these concems are commonly
shared by courts, tribunals and public sector
agencies with the power to determine
individual rights. Many of our clients are
commonly disadvantaged because of:

» the fact that they are from a non
English speaking background;
¢ [ack of education;

e cultural differences;
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« the fact that they are from low-income
groups;

» geographical isolation; and
« intellectual disability.

By way of example, think of a person
recently arrived in the country from a state
without a welfare system to speak of, and
without an effective administrative arm of
govemment. This person not only has
language barriers to overcome, but has nu
real understanding of his or her rights as
they relate to a govemment service. For
example, the existence of a right to
compensation for victims of violent crime is
a right with which people from some cultural
backgrounds are unfamiliar.

Others with low educational and literacy
levels are similarly disadvantaged in that
they may be unaware of their rights not only
in relation to the review of certain
administrative decisions, but also of the very
existence of govemment services to which
they may be entifled.

Commonly, individuals with an
unsophisticated understanding of the roie of
govemment and the existence of available
procedures are disadvantaged in preparing
an application for review of a decision, orin
writing a letter of complaint to the
Ombudsman's office. Though they may
have good grounds for a favourable review,
or for a comprehensive investigation of their
complaint, they may frame their concem in
terms of a procedural injustice. Such
applications by individuals commonly are
not investigated as fully as they should be.

Furthermore, access to justice issues are
frequently only approached from a
perspective of disputes between parties
who are assumed to be relatively equal.
This is often not the case. In tribunals which
have adversarial-style proceedings, or in
situations where the review mechanism has
been framed to achieve a particular result,
there is commonly a power imbalance

between either applicant and respondent, or
applicant and the review body itself.

All people have a fundamental right to
equality before the law. The right to an
effective remedy should not be dependent
on access o weallh and social advantage.

Recognition of and respense to
individuals’ disadvantages by
departments, tribunals and public sector
agencies

The system of administrative law must be
sympathetic to individuals who are
disadvantaged in these and other ways,
and must be capable of compensating for
these disadvantages. This can be done in a
number of ways.

Communication between courts and
fribunals and their users needs to be
reviewed.

Simpilification of forms and procedures

Forms and procedures need to be
simpiified. Many  forms are not
comprehensible to an inexperienced lawyer
jet alone the public. Documents which fail to
communicate either their subject matter or
their importance can result in a denial of
rights and loss of court or tribunal time.
Significantly they also result in a refiance by
the general public- on the services of
lawyers.

Documents and forms should be well
designed and in plain English. Process
needs to be uncomplicated. This seems
self-evident, but the results of a procedure
that is, either deliberately or inadvertently,
complicated and ambiguous can be
disastrous. The Federal Court, in its
decision of Hamilton and McMurray v
Minister for Immigration and Ethnic Affairs,’?
commented, in relation to the Department of
Immigration, on "serious deficiencies in the
Department's administration, as regards the
application of ordinary faimess".
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| hesitate to comment in any detail on
administrative  procedures  within  the
Department of Immigration. it is an area that
many of you will be far more familiar with
than |. Nevertheless, a number of the facls
of this case highlight broader problems in
other administrative systems. In this case
the applicant needed to make an
application for immigration on particular
grounds in a very limited time-frame. Among
other things the court commented upon:

« the applicant's handicap in having
difficulty in receiving legal advice in
such a short period while in custody:;

~e the failure of the detention centre to
have copies of the Migration Act and its
regulations; and

» the failure of the Department's officers
to provide the applicant with:

— the relevant forms;

— the full set of comrected documents;
and

- coitect advice as to her oplions.

Justice Burchett commented that:

People's fundamental liberties
should not depend on hazards, or
be obliterated by the lack of an
appropriate form, or by inability to
obfain advice within a bare few
days, especially while in custody.
And to the exient that strict rules
are applied, there should be equal
strictness to ensure that the
Department provides the
necessary information and the
means of immediate compliance
by those affected.

Role of registries

The registries in the various tribunals should
play a significant role in improving
community access. At present far too many
people expect that, when seeking

information from a court or tribunai, they will
be treated as a bothersome individual.
Lawyers and court and tribunal staff need to
have a general awareness of how
fightened many people are of legal
processes.

Courts and tribunals should adopt a service
orientation. Court and tribunal officers could
provide a comprehensive service fo help the
public. This would include, registrars,
community  assistance  officers and
interpreters who believe it is their job fo
assist people to use that court or tribunal.
Staff should be trained to recognise and
meet the needs of people with disabilities,
people from non-English  speaking
backgrounds and Aborigines.

In local courts, small claims courts and
some tribunals many pecple choose, or are
forced, to represent themselves. They are
often unaware of the issues and processes
they need to consider in deciding how to run
their case. They could be assisted by
access to advice services, access to court
based advisers, and through processes
cesigned to clarify issues for liigants before
the hearing.

Operating hours of courts and tnbunals

Court faciliies and court opening hours
should be reviewed with the needs of court
users foremost. Services should be
provided out of "normal" working hours,
faciliies for people with disabilities, child
care and other identified needs should be
provided eg provision of a separate waiting
room in the court for women seeking
apprehended violence orders.

Interpreters and translators

Interpreters and translators should be
provided for all who require them. This
seems a statement of the obvious - if
English speakers have difficulty with legal
English and concepts, then those who don't
speak English particularly well are
disadvantaged. So, too, are people who
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come from countries with very different
systems of govemment and law unless
provided with translators and interpreters
free of charge.

Access in remote areas

Access fo courts, tribunals and govemment -

agencies for people fiving in remote areas
could be enhanced by greater use of
circuits and technology. Greater use could
be made of the telephone, especially in pre-

hearing matters. Suine tribunals, including '

the Social Security Appeals Tribunal,
currently conduct telephone hearings in
suitable matters.

on appropriate procedures to ensure that
litigants' rights are not compromised.
Research is cumently being conducted by
the Darwin Community Legal Centre on the
experience of litigants of the Social Security
Appeals Tribunal whose hearings were
conducted by telephone.

Formality

The formality of buildings and interiors
assists in making the courts and some
tribunals intimidating and inaccessible to
many “ordinary" people, as does the
formality of dress. Design specifications
should be developed with access and user
friendliness as a major priority.

Review Processes

in NSW the operation of administrative law
is severely fragmented, and seriously
inadequate. There is no "judicial review" of
administrative decisions other than in the
administrative law division of the Supreme

Court, nor is there an equivalent to the

federal Administrative Decisions (Judicial
Review) Act for state bodies. The types of
review processes that do exist, both
extemal and intemal, are so many, and
differ so widely in their procedural
mechanisms that it is difficult to comment on
them broadly. Almost all public sector

tribunals and review processes, however,

s. Wider use of such '
technology should be accompanied by work

should have a number of minimum

charactenistics.

Independence

‘Of fundamental importance to review

mechanisms is an element of
independence.  For intemal  review
processes, the reviewer should at least be

- someone other than the person who made

the initial decision.

For extemal review processes there must
be independence from the agency that
made the decision. The recent Discussion
Paper by the Administrative Review Council
(ARC) on Commonwealth Merits Review
Tribunails notes that:

{lindependence from the agency
whose decisions are being
reviewed is necessary to ensure
credibility in the eyes of people
who seek to have agency
decisions reviewed>

The ARC went on to say that this
independence not only meant that the
decision-makers invoived in the review are
not subjected to undue influence, but that
there also be no perception of undue
influence. It is critical that the reviewers not
be unduly influenced by the government
agency, by other reviewers or by tribunal
staff.

The criteria of independence should apply
to all tribunals. The Residential Tenancies
Tribunal (RTT) in NSW is one such tribunal
that is commonly perceived to lack this
element of independence. The RTT is
located in premises shared with the
Department of Housing and is accountable
to the Minister for Housing. At the same
ime it is empowered to hear disputes
petween public housing tenants and the
Department of Housing itself. The RTT is
not seen to be independent. ‘

In other tribunals, where there are lax or
poorly organised procedures for tribunal or
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registry staff to follow, the tribunals open
themselves to criicisms that
communications between registry staff,
applicants and decision-makers in some
cases leads to unfair decisions.

Representation

The question of representation in tribunals
is problematic. Different tribunals take very
different positions on the adversarial-
inquisitorial spectrum. This is commonly
affected by the nature of the tribunal, ie
whether it is a review tribunal in the nature
of the Social Security Appeals Tribunal, or
whether it hears applications on a matter at
first instance, like the RTT. Generally, the
more adversarial is the approach taken by
‘the tribunal, the more important it is that
representaton be allowed. It is in

adversanal-type proceedings that an
individual is more likely to be
disadvantaged.

The NSW RRT serves as a good example.
It does not generally permit representation.
The rationale is that legal representation is
expensive and if severely restricted, costs
will be minimised and access increased. It is
argued that neither party is disadvantaged
by this rule because they are treated the
same.

The reality is different. Landiords may be
represented by the real estate agent who
regularly manages their property and the
Department of Housing is represented by a
departmental officer who is a professional
{nor-legal) advocate for the Department.
While these people are not lawyers they will
be more familiar with the law and the
tribunaf's workings than most lawyers.
Tenants appearing before this tibunal must
argue their case on a very unequal basis.

Greater use could also be made of lay
advocates. Courts and tribunals should
allow representation by paralegals such as
financial counsellors, and social workers
who can establish that their appearance will
benefit their client.

Cornisistency of review bodies’ decisions

Crucial to the question of whether
individuals have confidence in a tribunal is
the ability and willingness of the tribunal to
maintain consistency in its decisions. In
NSW the Victims' Compensation Tribunal
{VCT) has been citicised for failing to
maintain consistency in its decisions. In a
number of instances appeals from the VCT
to the District Court have successfully
increased the award for damages for
people who have been sexually abused as
children. The decisions of the District Court,
however, have no precedential value, so
that the VCT continues to decide
subsequent applications without any
reference to the comments of District Court
judges.

The means of ensuring consistency in
decisions is not always easy. In some
instances it will mean that the tribunal itself
takes responsibility for ensuring that all
members are made aware of tribunal
decisions. In other cases it may mean that a
set of guidelines, upon which a decision is
made, is relied upon and readily available to
applicants. The experience of the VCT,
however, highlights some of the difficulties
associated with attempting to achieve this
consistency. The VCT does not have a
permanent staff, and its members are made
up of a large number of magistrates who
from time to time hear applications. The
magistrates often bring with them to the
VCT their Local Court experience and a
background in adversanal processes. This,
it has been argued, stands in the way of the
"benefidal"  inlentivies of e legislation
which set up what was intended to be a
non-adversarial user-friendly scheme. This
example highiights the importance of proper
training for tribunal members and staff.

Speed with which a decision is made
Tribunals have different time-frames within

which they attempt to make decisions. Long
delays in gathering material, hearing an
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application and making a decision often
mean that applicants are left in a state of
"limbo". As a tribunal decision often has a
significant effect on an applicant's future, it
is imporiant that tribunals are capable of
streamlining their processes to ensure that
" a decision is made as efficiently as possible.

This need for quick and efficient procedures
should stem from the desire to prevent
injustice 1o the applicant through delay. On
the other hand, however, in certain
situations a procedure which operates too
quickly denies the applicant reasonable
time to prepare his or her application, and
consequently amounts to a procedural
inequity. The NSW Tenancies Tribunal
makes fast decisions, in some cases giving
applicants only 14 days notice of a hearing
date. This is an example not of a
"streamiined”  process, but of a
“steamrolling" one. The touchstone must be
one of faimess.

Best practice models

The development of best practice models
for tribunals could be a way of addressing a
great number of the problens arising.

"Such models could identify, first when
tribunals are an appropriate response fo the
need to provide a forum to assert rights and
resolve disputes and second, the best
procedures to be used in various
circumstances.

Role of Legal Aid

The provision of grants of aid to
disadvantaged individuals sccking to
pursue administrative claims is a crucial
element in ensuring that all individuals who
wish to have a tribunal or court review a
determination that has affected them can
do so, irespective of their financial position.
The Legal Aid Commission of NSW
provides grants of aid in administrative
matters, but only in a limited number of
cases. The Administrative Law Division of
the Commiission is limited to providing aid in

matters relating to federal administrative
law. Even then the list of areas in which aid
will be given is not comprehensive. Aid is
still not generally available for matters
involving the Student Assistance Act 1973,
the Citizenship Act 1548, the Freedom of
Information Act 1982, and in relation to
Comcare matters.

For matters relating to state administrative
law, aid is provided under the Commission's
civil faw policies for “"consumers” who are
adversely affected by a decision of a
govemment instrumentality. On one hand
this reflects the fragmented nature of state

“administrative law. It also means that each

application for aid must be sought on a
piecemeal basis. Without clear guidelines
as to what matters at state level are aidable,
the very process of applying for and
receiving aid becomes fraught with
unnecessary difficulties.

The Legal Aid Commission, in addition to
providing aid in administrative matters, is
itself a public sector agency. A decision by
the Commission to refuse a grant of aid is a
decision with fremendous impact on an
applicant's chances of success in a dispute.
In many ways just as significant, although
not as widely understood, is the existence
of the Commission's dcterminations
pursuant to section 46 of the Legal Aid
Commission Act (NSW). The Commission is
required to make a determination, after the
completion of every matter in which a grant
of aid has been provided, as to whether the
recipient of the aid is able to repay the
amount of the grant or is able to make a
lesser contribution. It is a term of each grant
of aid that the Commission may seek to
recover from the applicant the costs and
expenses of the legal services provided
under the grant, and cannot, due to section
46, decide the amount payable until the end
of the case.

Grants of aid from the Legal Aid
Commission are not so much grants as
foans which the Commission may choose
not to call up. Recipients of aid to whom this
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is not clearly communicated are under the
misapprehension that they are being
provided with a free service. It is crucial that
all applicants for a grant of aid understand
the true nature of the grant to which they
are agreeing, before the grant is provided.
The failure to do so is a serious obstacle to
a fair and just legal system.

Access to Justice Advisory Committee
Report

As a final point we believe it is worth
keeping at the forefront of this debate a
number of recommendations of the Access
to Justice Advisory Committee (AJAC).*

The AJAC Report released in May 1994
"noted that a comprehensive system of
review of Commonwealth government
decisions has been in place since the
1970s but that state systems fail to provide
minimum standards. The Committee took
the view that

[Aln administrative justice sysiem
fails if it does not provide:

» a comprehensive, prncipled
and accessible system of
mernts review;

e a requirement that
govemment decision-makers
inform persons affected by
govemment decisions of their
rights of review;

e a simplified judicial review
procedure by comparison to
judicial review under the
common law;

e a right for persons who are
affected by decisions to
obtain  reasons  for  those
decisions;

e broad rights of access to
information held by
govemments; and

+ an adequately resourced
ombudsman or commissioner
of complaints with a general
power to review govemment
action.’

The Committee acknowledged that in NSW
there is recourse to the provisions of the
Freedom of Information Act 1989 (NSW)
and the Ombudsman Act 1974 (NSW).
However it also noted that there is:

e no general approach to merits review,

» no general obligation on decision
makers to inform persons afifected by
decisions of their rights of review; and

e no general right to obtain reasons for
administrative decisions.

AJAC recommended that each state
consider the comprehensive work of the
Electoral and Administrative Review
Commission of Queensland on the reform
of Queensland's administrative review
system and in particular consider:

» the establishment ot a general merits
review tribunal;

s the provision of a simplified codified
judicial review procedure; and

e the impositon of a duty on
administrators to provide reasons for
their decisions when affected persons
request reasons.”

The types of decisions that fall under the
jurisdiction of administrative law can have a
profound effect on a person's life. Very
often, the people most affected are those
from the poorest and least advantaged
sections of the community, in particular
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those reliant on state-provided services and
benefits for their existence.

From a CLC perspective it is very important
that administrative decision making be
open, fair, impartial and rational and that it
be subject to extemnal review. We have long
advocated the establishment of a merits
review process. We would like to see similar
avenues for redress developed in NSW as
exist at the Commonwealth level. While we
acknowledge the merits of a number of
specialist  tribunals, we particularly
recommend the establishment of an
administrative review tribunal as a matter of
urgency. Such a body is essential in order
to enhance the "ordinary" person's access
to justice.

Endnotes

1 See also Chris Shanahan of Murdoch
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McMurray v Minister for Immigration &
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PERFORMANCE APPRAISAL - THE FOCUS

David Landa®

[Editorial note: This article was
published originally in AIAL Forum No
2. It was incorrectly attributed to Alan
Camecron, Chairperson of the
Australian Securities Commission. Itis
now republished with the correct
attribution. The Institute apologises to
Mr Landa and Mr Cameron for any
_ embarrassment or confusion.]

Now that the public sector is becoming
familiar with performance measures and
appraisal, it is perhaps time to reflect on
the measures whereby performance is
appraised. Can we rely on set standards
or must we zlways continually re-appraise
those standards o examine outcomes, |
will explain

In September 1993, | was invited to be a
key note speaker at a conference in
Singapore. My topic was 'Complaint
Handling in the Public Sector a current
and recurring theme in my Office for the
last two years. | prepared my paper and
equipped myself with overheads to
demonstrate amongst other points the
point that it was profitable for
organisations even in the public sector to
identify complaints and handle them,
rather than to allow them to blow out. 1
usually demonstrate this point with charts
from the private sector and research from

David Landa is the immediate past
Ombudsman (NSW).

the United States indicating for example,
that for every person that vocalises a
complaint, seven nurture a grievance
silently and simply - take their business
elsewhere, and that each unsatisfied
customer will speak to 10 people about
their dissatisfaction. If one accepts these
statistics as being near the mark, clearly
the message gets through that it is
important to identify grievances and to
handle them before they blow out.

| arrived at Singapore Airport at 10.00pm
after 8% hours journey from Sydney, tired
and ready for a shower and sleep. |
entered the customs hall at the airport to
find that another plane had landed, and
that the two planes emptying, however,
were being filtered through two customs
points for non-Malaysians, cne custom
point for aircrew and zanother for
Malaysians. The crew customs point
emptied quickly as did the Malaysian
entry point. The visitors from elsewhere
waited In a queue, hand luggage in hand,
for in my case in excess of 1 hour and 10
minutes, in a temperature that can only
be described as tropical steamy. | found
the custom officers surly, | was annoyed
that the queue was handled badly and
that adequate resources had not been
invoked for what was a simple problem,
that is, dealing with two planes landing at
once. It happens all the time in Sydney
and you never see queues that last an
hour and ten minutes. | wondered why
there were no announcements. I
protested to a tour guide that | thought
that was very poor, he said it happens all
the time. Next moming when | read the
Singapore Times an article said that
business travel magazines voted
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Singapore the best airport in the world. |
revolted. | decided that 1 would conduct
my own survey because | was not going
to let this matier go unnoticed. | was
clearly very angry still, and affronted that
they should claim for themselves
something which truly | could vouch for
was a lie.

By the time | had amrived to deliver my
paper to a group of senior executives
from Singapore, Malaysia, Thailand, Hong
Kong, | had kept tally of the people | had
told this story to. | found that | had
already spoken to 17 people. | had also
leamed that Singapore is a population of
3 million. It achieves a great deal of its
prosperity from the inflow of 6 million
visitors through its airport per annum.

Clearly, the airport is an important part of
the economy. Equally clearly was the fact
that my grievance had reached more than
10 ears because by the time | had
finished speaking at the conference | had
reached 70 ears, and | have used ihis
example on a number of occasions and
have now lost count of how far my
grievance has carried. | don't know if it
has any effect on others but each time 1
tell the story | feel a sense of satisfaction,
a sense of making up for the discomfort
that | was caused, and in the retelling |
certainly have determined never to go to
Singapore, except for the utmost pressing
reason.

What has this got to do with performance
appraisal? | will explain, 1 had the
recollection of visiting Singapore a
number of times in the past and indeed |
had thought the airport and its services to
be outstanding. Why then couid this
incident occur, an incident that tour guide
operators say that it is a common
occurrence? Gradually the truth began to
dawn on me.

!

1

Why was the air conditioning
inadequate? Had somebody
turned the air conditioning down,
s0 as 1o save expenditure to meet
budgets?

Why were there inadequate crews
manning the customs point? Had
management of that shift or that
section of the airport determined
to meet performance standards or
increase efficiency on a budgetary
basis by reducing crews? If so,
this would not only account for the
discomfort of the passengers, but
perhaps the surliness of the
customs people who themselves
felt pressured in performing a task
that overburdened them. Also of
course, they were affected by the
humid conditions. Their surliness
was surely the lasting memory that
they gave to each and every
passenger. Yet would not the
person responsible for
management in that area perhaps
have achieved praise rather than
condemnation? Praise for having

lived within budgets or below
budget.

Performance appraisal in
economic terms can, as this

example demonstrates, be indeed
a dangerous practice. How far
down the track have we gone in
assessing performance purely in
economic terms? How much
attention has been paid by
organisations, public and private
for appraising customer
satisfaction as an ingredient to be
added into the equation for
measurement? Indeed, how is
customer satisfaction information
ever gained? To my knowledge,

very few if any, performance
appraisals call for such
information. If my suppositions in
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the Singapore airport case are
correct, clearly indicators that are
positive do not disclose very costiy
mistakes, the cost of which cannot
be measured. The cost may not
be great but it certainly carries a
cost that arguably may exceed any
savings for which performance is
assessed positively and praised.

One crucial performance measure in the
public sector which | hope will be
incaorporated into reporting requirements
is the measure of how agencies resolve
their own grievances. Examination of
reasons for failure will produce
meaningful performance indicators.

The Ombudsman's Office has for more
than two years been changing its
direction from an organisation reacting to
complainis to one that is actively
promoting change through education.
The object is to send back grievances for
resolution by the agencies from which the
complaint originated. In principle public
agencies as in private enterprise should
be aware of the needs of its customers
and be able to identify grievances and
have in place the means to resocive
conflict. This has led my Office into a
field of training and accreditation of public
sector personnel in altemnative dispute
resolution methods, particularly mediation
and negotiation. A continual battle is
being fought to make conciliation a focus
of police complaint handling and this has
been ongoing for over five years and
through two Parliamentary Inquiries.
Complaint identification and complaint
handling, therefore, have been raised in
profile and brought forward as important
issues to be understood and managed in
the public sector no less than in the
private sector.

Discussions are presently taking place
that will, | hope, culminate in the

formation of a Public Sector ADR
association. The function will be to
provide training, accreditation, information
and even manage mediator panels for
use within the public sector. My Office so
far this year has already been involved in
the training and accreditation of 120
public sector mediators.

Currently the Ombudsman's office is
trialing customer satisfaction counselling
in selected agencies. This involves the
assessment of the agency's performance
through analysis of the complaints its
customers make to my office. The
outcome we are seeking to achieve is the
containment of customer management
within the agencies - ie to have
complaints treated as management
issues wherever possible.

| do not think the move to proactive
counselling will result in the elimination of
an Ombudsman. Rather it will free up the
office to use resources more effectively in
helping administration uncover and rectify
poor practices.
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