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PRIVACY PROTECTION IN THE PRIVATE SECTOR:
THE FEDERAL GOVERNMENT'S DISCUSSION PAPER

Moira Paterson™

Paper presented to AIAL seminar, Private
sector privacy, Melbourne, 26 February
1997.

Background

Late iast year the federal government
took its first step towards giving effect to
its election commitment to work, as a
matter of priority, with industry and the
States to provide a co-regulatory
approach to privacy within the Australian
private sector which was comparable with
“best international  practice”.' The
Attorney-General's Deparntment released
a Discussion Paper Prnvacy Frotection in
the Private Secto” which contains
detailed proposals for the introduction of
a co-regulatory scheme based on the
existing structure of information Privacy
Principles together with provision for the
development of binding Codes of
Practice. It is the aim of this paper to
explore the rationale for extending the
Privacy Act 1988 (Cth) to cover those
parts of the private sector that are not
already subject to provisions 'in Part i
which govern the credit reporting industry
and to provide a brief overview of the
scope of the proposed regime.

It should, however, be noted that the
Discussion Paper specifically states® that
the level of detail which it provides is
intended to provide for an opportunity for
feedback on a wide range of issues and
should not be taken as an indication that

* Moira Paterson is a lecturer in law,
Monash University.

the Government has taken a firm view in
relation to any specific matters. This point
was again emphasised by the Attorney-
General in a speech which was presented
on his behalf at The New Privacy Laws: A
symposium on preparing privacy laws for
the 21st century, in Sydney on 19
February 1997. It is therefore not uniikely
given the large number of submissions
that have been received and the intensive
lobbying that is taking place behind the
scenes that any Bill which eventuates will
be quite different from the scheme which
it proposes.

Why a private sector Privacy Act?

The rationale for the proposed reforms
consists of a curious mixture of human
rights and economic concerns which have
their origins in the perceived impact of
technological developments and in the
increased blurring of distinctions between
the public and private sectors.

First, and most significantly, the ever
accelerating pace of technological
development has led to increasing pubiic
concerns about personal privacy as
demonstrated in a number of public
opinion polls. For example, a recent
survey commissioned by Mastercard
International showed that Australians
were concemed about a wide range of
privacy issues and, in particular, about
the sharing of Information between
government agencies and between
different financial institutions.*

These findings, which are similar to those
in other polls both in Australia® and
overseas®, stem not simply from the rapid
pace of technological change but also
from the changing nature of the threats to
privacy which this poses. Not only have
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personal computers become cheaper
(and therefore more prolific) and much
more powerful but they are now
interconnected so as to form a global
information infrastructure. This makes it
both feasible and attractive for
businesses as well as governments to
conduct surveillance on a massive scale.
Whereas once the main concern was with
Big Brother, it is clear that there are also
increasing threats posed by the
surveillance activities of "Little Brother”
Moreover, although the latter may appear
to be less sinister given that it is more
likely to be concerned with market power
than political power, there can be a
blurring of the distinction between
legitimate marketing strategies and more
aggressive attempts at manipulation (as
evidenced for example in the context of
telemarketing) and there are also
concerns about the potental long-term
harm that may arise from adverse
profiles, whether correct or incorrect.”

Moreover, privacy is threatened not only
by the potential for large scale transfers
and data maitching but also by the
information which is  now routinely
gathered as a by-product of that process.
There is therefore a need to protect not
only the content of information that is
being transmitted across the information
highway but also the footprints which are
created by that traffic.® For example, the
disclosure that a person visited a
particular site may be as much a threat to
their privacy as the disclosure of the
content of his or her transactions.’

As noted by Collin Bennett, the central
role of information in our post-industrial
economy and the increasingly
complicated relationships between
individuals and those with the power to
manipulate information are at the root of
data protection concerns.'® Information
technology not only provides a potential
too! for abuse of power but "accentuates
the dehuwnanising and alienaling aspects
of modern mass society and information
technology” contributing to an uneasy

senss that “somevne oul thers KNOws
something about me”."”

These developments create obvious
human rights issues. Privacy, although
notoriously difficult to define, is without
doubt a commodity that is very much
valued in our individualistic liberal
democratic  society. It is therefore
increasingly accepted as being a human
right or at teast a precondition for the
effective exercise of other more traditional
human rights. In fact it is arguable that we
have international obligations arising
under the International Covenant on Civil
and Political Rights o ensure its
adequate protection.” The reason why
the specific topic of data protection did
not feature more prominently on the
human rights agenda in past years
arguably has much to do with the fact that
large-scale surveillance activitles have
only become technically and economically
feasible in recent years.

For reasons which | will explain, the same
factors have made privacy protection a
matter of concern tc business. The
economic pressures for reform come from
two separate directions - the need to
ensure that initiatives involving the use of
new technologies are not hindered by
public concerns about potential privacy
invasions and the need to ensure that the
free flow of information into Australia is
not hindered by transborder data flow
(tbf) restrictions in overseas privacy
legislation.

Concerns about the former have been a
significant factor in prompting data
protection initiatives i Victoria. The
Treasurer and Minister for Multimedia,
Alan Stockdale, m announcing the
formation of Victoria's Data Protection
Advisory Council, noted that the success
of the proposed eieclronic seivice
delivery system would iargely depend on
Victorians trusting that the information
which they sent "would not be misused or
accessed by unauthorised persons”. In a
similar vein a recent US Government
report has noted that “if consumers feel
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fhat their perscnal information will be
misused or used in ways that differ from
their onginal understanding, the
commercial viability of the NI could be
jeopardised as consumers hesitate to use
advanced communication networks". "

In the case of the latter, concerns have
been fuelled in particular by the recent EC
Directive which requires member states to
impose restrictions of the outflow of
personal data to countries which do not
have adequate privacy regimes, but it
should also be noted that two
neighbouring countries, Hong Kong and
Taiwan have enacted privacy laws which
contain similar measures.™ In addition,
the Canadian government has made a
commitment to extend its privacy laws to
the private sector'”® and may well include
transborder data flow restrictions in any
such legislation.

The EC Directive on the protection of
individuals with regard to the processing
of personal data and on the free
movement of such data, which was
finalised in July 1995, requires member
states to amend their laws within three
years so as to prohibit the international
transter of personal data unless the
transferor is able to ensure that adequate
standards of privacy protection will
e:lppIyA17 il Australia does not extend its
privacy regime to the private sector, then
any business within the EC which wishes
to send personal daia to an Australian
business would be required to ensure that
it satisfies the criteria for exportaticn to
countries which lack adeguate privacy
safeguards. In most cases this would
require the imposition of contractual
safeguards, a potentially costly exercise
which is likely to place Australian
businesses at a competitive disadvantage
vis a vis those in countries such as New
Zealand which have adequate private
sector privacy laws.

Another justification for the extension
arises from the need to protect the large
body of personal information which is held
by the many private organisations that are

now parforming what were once regarded
as government functions. This
development has resulted in part from the
privatisation of bodies which were once
within the umbrelia of the Privacy Act and
in part fom lhe trend towards the
outsourcing of government functions
which has occurred as the government
implements policies designed to downsize
and thereby improve the efficiency of its
operatior‘us.18 Furthermore, as the
boundaries between the private and
public sectors have become more blurred
there has been an increase in the outflow
of personal information from the public to
the private sector. There are also many
examples of apparently irrational
anomalies. For example, a person may
have a right of access to his or her
medical records in the possession of a
public hospital but not a private one even
tnough there is no inherent difference in
the type of information or the
circumstances in which it was generated.
Likewise, the employment records of
federal government employees are
protected by the Privacy Act whereas
those of other employees receive no
equivalent protection.

Two final factors which are ol particular
relevance to business are the need to
ensure uniformity in the face of proposed
initiatives by individual states'® and the
desire of those businesses which have
taken active measures to protect personal
privacy o reduce the potential for less
reputable players to tarnish the reputation
of their industries.

The Discussion Paper

The scheme which is presented in the
Discussion Paper follows the co-
regulatory approach used in the New
Zealand Privacy Act 1993 which became
fully operational in the private sector in
mid-1996. It basically provides for an
extension of the Information Privacy
Principles (IPPs) which presently apply to
the public sector under the Privacy Act
1988 but with provision also for the
making of legally binding Codes of
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Practice to operate in place of lhe IPPs.
This scheme provides for data protection
via the imposition of general standards
rather than detailed prescriptions of
conduct while allowing for those
standards to be modified in respect of
specific industries or spacific types of
information.

Who does it affect?

The Privacy Act is to be extended to
cover all individuals and organisations,
whether incorporated or not, in the private
sector as well as all of the Commonwealth
public sector.” It does not, however,
apply in respect of persons who hold
information in a domestic capacity in
respect of personal, family and household
affairs.”' The two main types of records
. which are likely to be affected by the
proposed extension are customer data
(including past, current and potential
Customers) and employee data.

Employers are to be required to take all
reasonable precautions and exercise due
diligence, including taking account of
possible thoughtlessness, inadvertence or
carelessness on the part of employees
and agents and will be vicariously liable
for any breaches which occur in the
absence of such measures. As one might
expect, employees and agents are to be
individually liable in other cases,

What aspects of privacy does it regulate?
Data protection

The scheme provides for enforceable
privacy protection in respect of all manual
and automated records which contain
personal information.”® The terms
‘personal information” and ‘“records’
follow the terminology which is used in
the existing Prvacy Act. "Personal
information” is defined as meaning any
information  or  opinion  about an
identifiable individual or one whose
identity can reasonably be ascertained.
The information or opinion does not have
to be recorded in a material form and

does not necessarily have to be true in
order to fall within the definition. The term
‘record” is not confined to documents but
also covers data bases, photographs and
other pictorial representations. it does
not, however, include generally available
collections of letters and other articles
while in the course of transmission by
post.

Qther privacy intrusions

Although the main emphasis is on data
protection, there is also provision for the
regulation of other-intrusions on privacy.
The Privacy Commissioner is to be given
the ‘power to issue guidelines for the
avoidance of acts and practices such as
telemarketing or optical surveillance that
might have an adverse effect on
individual privacy, even where no record
is involved.” The Commissioner will have
the power to investigate and make
recommendations to resolve disputes in
relation to matters covered by guidelines
but no right of proceedings in the Federal
Court as is the case in respect of the data
protection provisions

The media is specifically acknowledged
as a special case which warrants
separate attention because of the
considerable difficulties that are involved
in attempting to strike an appropriate
balance between freedom of expression
and privacy.

How does it protect personal information?
The Information Privacy Principles

The existing IPPs in section 14 of the
Privacy Act 1988 are to form the basis of
the statutory standard for data
protection® These principles were
developed from draft principles outlined in
the Australian Law Reform Commission’s
Report on Privacy®® and have their origins
in the principles contained in the OECD
Guidelines, although they differ from
these in some respects.?’ They are
primarily concerned with ensuring the
fairness and openness rather than
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attempting to prevent the use of data for
surveillance purposes. in other words
they play a similar role to the rules of
procedural fairness that have been
developed in the context of judicial review
which are not concerned with the
substantive content of the decisions the
subject of review although they are
designed to provide an appropriate
context for the making of substantively
correct decisions.

Data collection

The first three principles are concerned
with the collection of information.?®
Principle 1 prohibits the collection of
information unless it is collected for a
lawful purpose directly related to a
function or activity of the collector and its
collection is necessary for, or directly
related to, that purpose. It also prohibits
the collection of information by unlawful
or unfair means. It should be noted that it
does not impose any limitation on the
purposes for which information may be
collected provided that they are directly
related to a function or activity of the
collector, irresgective of any criterion of
intrusiveness.”

Principle 2 imposes limitations on the
solicitation of personal information from
individual data subjects and, in particular,
data collectors to take such steps (if any)

as are reasonable to ensure that the .

individual is generally aware of the
purpose for which the information is being
collected, any law which requires or
authorised its collection and who. if
anyone, it is likely to be passed on to.

Principle 3, which deals with the
solicitation of information generally,
requires that the data coliector should
take all reasonable steps to ensure that,
having regard to the purpose for which
the information is collected, it is relevant,
up to date and complete and -does not
intrude to an unreasonable extent upon
the personal affairs of the individual
concerned. Once again it should be noted
that there are no constraints on the

purposes for which information can be
collected and no criterion for assessing
reasonableness. In the case of the
Freedom of Information Act 1982 (Cth)
the requirement of reasonableness in the
context of the personal information
exemption provision in section 41 has
been interpreted by the Federal Court as
requiring a balancing of the public interest
in the disclosure of the information
against the potential harm to personal
privacy.® In the case of the private sector
it is arguable that this may involve a
weighing up of the private interest of the
record keeper having regard to the extent
to which the collection of that information
is necessary for the carrying out of a
lawful function or activity of the collector
against the harm to the privacy of the
individual concerned.

Security safeguards

The next provision, Principle 4 deals with
the issue of security. Record keepers are
required to ensure that that records are
protected by such security safeguards as
are reasonable in the circumstance,
against loss, unauthorised access, use
modification, disclosure or other misuse.
The steps that are required may range
from the placing of locks on doors and
filing cabinets to the imposition of firewalls
and other safeguards to prevent hacking
and the encryption of data that is sent via
the Internet. Record keepers are also
required to take all possible steps to
guard the security of records given to
other persons in connection with the
provision of a service to the record
keeper. This would be of relevance, for
example, where customer records were
processed externally.

Access and amendment

There are also three further principles
which provide rights of access and
amendment which are designed to give
individuals greater control over their
personal information in the sense of being
aware of what is held and being able to
ensure that it is factually correct and up to
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date. Principle 5 provides that a record
keeper is required to take all reasonable
steps to enable any person to ascertain

whether he or she has possession or

control of any records that . contain
personal information and, if so, the nature
of that information, the main purposes for
which it is used and the required steps for

obtaining access. This is, however,’

subject to exception in cases where the

record keeper is required or authorised to

refuse to comply with such a request
under the provisions of any
Commonweaith law that provides for
access to documents.

In addition to the duty to provide
information in relaton to  specific
requests, record keepers are required to
maintain records that set out details of
any personal record held including their
nature, the purpose for which they are
kept, the classes of individuals about
whom they are kept, the period for the
they are kept, the persons who are
entitled to have access to them, including
any conditions governing their entitlement
to have access and necessary steps for
obtaining access. These records must be
available for inspection by members of
the public and copies of them must be
provided to the Privacy Commissioner in

v’

June each year. Ea

Following on from this, Principle 6
provides for a specific right of access to
personal records in the possession or
control of a record keeper subject to the
‘restricions on  access in  other
Commonwealth legislation.

Principle 7 contains closely related
amendment rights and provides that a
record keeper who has possession or
control of a personal record is required to
take all steps by way or of making
appropriate corrections, deletions and
additions as are reasonable in the
circumstances to ensure that the
infonnation is accurale, relevanl, up lo
date complete and not misteading. Once
again this right is subject to any limitations
arising under other Commonwealth laws.

A record keeper who is not willing to
amend a record must, if so requested,
take all reasonable steps to attach to the
record a notation setting out details of the
requested amendments.

Restrictions on use

The safeguards in the access and
amendment provisions are supplemented
by a series of further principles which
regulate the use of personal information
by record keepers. Principles 8 and 9
require record keepers to check that
personal information is relevant, accurate
etc before using it and to confine its use
to purposes to which the information is
relevant. In a similar vein, Principle 10
imposes a number of further important
limitatons on the wuse personal
information. For example, the record
keeper who has obtained information for
a particular purpose is preclude form
using that information for any other
purpose (other than one which is directly
related) unless the individual concerned
has consented to the other use, the
record keeper has reasonable grounds for
believing that use of the record for that
other purpose is necessary to prevent or
lessen a serous and imminent threat to
the life or health of the individual
concerned or of another person There are
also exception in cases where use of the
information for the other purpose is
required or authorised by or under law,
whether it is reasonably necessary for the
enforcement of the criminal law or a law
imposing a pecuniary pengity, or for the
protection of the public revenue. In the
case of these further exceptions the
record keeper is required to include in the
record a note of that use.

Finally, Principle 11 imposes a number of
important limitations on the disclosure of
personal information to persons, bodies
or agencies to whom the information
subject could not reasonably have the
infurmalion 0 be passed on. A record
keeper is preluded from disclosing
information to any such persons or bodies
in the absence of consent by the
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individual concerned except where the

record keeper believes on reasonable -

grounds that the disclosure is necessary
to prevent or lessen a serious and
imminent threat to the life or health of the
individual concerned or of another
person, where disclosure is required or
authorised by or under law or whether the
disclosure is reasonably necessary for the
enforcement of the criminal law or of a
law imposing a pecuniary penality, or for
the protection of the public revenue. (In
the case disclosure which is made of the
purposes of law enforcement/ protection
of public revenue the record keeper is
required to include a note in the record to
that effect.) This principle also prohibits
persons, bodies or agencies to whom
information is disclosed under this
principle from using or disclosing the
information for a purpose other the
purpose for which it was given to them.

Destruction of records

In addition to these existing principles, the
Discussion Paper proposes the inclusion
of an additional IPP which provides that
records are not to be kept for longer than
is required for the purposes for which the
information may lawfully be used.® This
reflects the principle that

purposes should not be retained
indefinitely, particularly given the fact that
its accuracy is likely to diminish over time.

Implementation

It should be noted that that the first three
IPPs, which regulate the collection of
data, are to apply only in respect of
information that is collected after the
commencement of the proposed
legislation. The remainder, including the
access and amendment provisions will
apply to all information irrespective of
when it was collected.

Cudes of Praclice

An important feature of the proposed
scheme is the provision for the

information
which is collected for specific and limited

development of Codes of Practice which
is intended to allow for the principles to be
tailored to meet the needs of a particular *
part of the private sector. These Codes -
may be developed not only in respect
specific  industries, professions and
callings but also in respect of specified =
organisations, specified activities and
specified information and in relation to
specific classes of all of thes€. They are
intended to have the same binding effect
as the IPPs which would apply in all
cases where there was no Code in
operation.¥

The Codes of Practice are intended to
serve two separate but complementary
purposes. First they may prescribe how -
any one or more of the IPPs are to be :
applied or complied with by the record -
keepers who it regulates. This would
serve to add clarity and specific content to *;
the IPPs thereby avoiding unnecessary =
uncertainty. Secondly, they may be used
to modify the application of any one or -
more of the IPPs by imposing standards
that are either more or less stringent,
subject to a prohibition against any
limitation or restriction of rights of access
and correction. Such modifications might
exempt any action from an IPP eithe
unconditionally or subjecl lu conditions
impose controls on data matching, set ¥
guidelines for the imposition of charges in .
relation to access and amendment
prescribe procedures for dealing with
complaints alleging breaches of the Code -
(other than ones which limit or restrict the
Privacy Commissioner's powers to
receive, investigate and endeavour to
settle complaints) or provide for review of,
or expiry of, the Code.®

Codes of Practice are to be issued by the
Privacy Commissioner. However, while it
is possible for her to issue them on her
own initiative, it is envisaged that
particular organisations, industries or
could initiate and develop their own
Codes and then apply to the
Commissioner to have them issued.* The
scheme provides for a number of
proccdures which are designed to ensure
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that all interested parties are adequately

consulted before any Code is issued and
that they have an adequate opportunityto.

become familiar with its terms before -jt
comes into effect. Codes cannot come
into operation until at least 28 days after
they are issued and are subject to
disallowance by Parliament.*®

There is also an aiternative procedure for
the urgent issuing, amendment or
revocation of Codes which allows the
Privacy Commissioner to dispense with
the requirements for public notice and the
taking of written submissions. However,
any resultant Code, amendment or
revocation would be regarded as
temporary only and would remain in force
for no longer than 1 vear.®

Public Interest Determinations

The Privacy Commissioner is to continue
to have the power make public interest
determinations which authorise practices
that might otherwise amount to a breach
of either an IPP or a Code of Practice.
This would provide an altemative to the
development of Code which would be
available in one off cases that raise
special factors.>’

Access to and Correction of Personal
Information

In addition to requiring compliance with
the IPPs or with a Code of Conduct where
this is applicable. the new scheme will
provide for a scheme of access to, and
amendment of, personal records which is
analogous to that which is currently
provided in relation to personal records in
the possession of public bodies under the
FOI legislation.®®

Some of the key features of this scheme
include a procedure for the making of
requests for access and decisions in
relation to those requests (including time
limits), exemption provisions which set out
the categories of documents that are
exempt from access, rules which set out a
schedule of charges for complying with

requests, requirements to  provide
reasons for refusal and procedures
concerning forms of access, access
information not held in written form and
provision of copies of documents from
which exempt information has been
deleted. Apart from the matters noted
below these are in most respects similar
to the requirements in the Freedom of
Information Act 1982.

There is provision for fees to be charged
for the provision of access and the
making of amendments. These must be
reasonable and linked to the reasonable
cost of complying with a request. Very
importantly, fees would not be able to be
charged for the making of requests for the
making and processing of requests
including the work involved in deciding
whether or not to grant a request, and if
<o, in what manner.®

The time limits imposed are 14 days for
the notification of receipt of a request and
30 days for the notification of a decision.
There is, however, provision for an
extension of the 30 day time limit up to a
maximum of 60 days in cases where a
large quantity of the information is sought
or needs to searched and it would
unreasonably interfere with the operations
of the business concemed to meet of the
time limit or where the oxtent of
consultation necessary makes it
impossible to prowde a proper response
within the time limit, *

Insofar as the controversial question of
exemption provisions is concerned, the
Discussion Papers simply states that they
would address a number of specific
matters. These are the inability to locate
information (ie, the situation where the
information is not held by the recipient of
a request, does not exist or cannot be
found); the privacy interests, safety and
physical or mental health of individuals;
trade secrets and other in confidence
information,  evaluative or  opinion
material, legal professional privilege:
contempt of court, the safe custody and
rehabilitation of individuals and the
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resource costs to the individual or
organisation of complying with requests:
These categories already exist in the
context of requests for access 10
information under the Freedom of
Information Act 1982 (Cth) and state
Freedom of information Acts but their
transposition to the context of private
sector access rights will not be a simple
exercise given the extensive use of the
public interest criterion in the FOI
legislation. While it may be possible to
use a similar criterion in the case of
private sector access rights, this will
require a balancing of very different
criteria (ie, the privacy interests which
underiie the provision of access and
amendment rights as against the interest

in ensuring that businesses are able to . .
conduct their businesses in an efficient =~

manner).

Finally the recipient of a request for

access would be required to be satisfied
about the identity of the person making
the request and to ensure that any
information indeed for that person was
received only by that person or his or her
properly authorised agent.

Transborder Data Flows

In addition to being required to comply
with the IPPs and/ or Codes, record ..
keepers are subject to a number of

restrictions concerning the transfer of
data to non-Australian residents in
countries with inadequate levels of
privacy protection. These do not apply to
transfers to Australian residents who are
themselves subject to the IPPs governing
storage and security, access and
correction and 1ise and disclosure

Transfers to non residents in such
countries without the consent of the data
subjects would, in general, only be
permissible where the record keeper has
in place adequate contractual safeguards.
However, a record keeper who transfers
information out of Australia in reliance on
contractual safeguards would be liable for
any breach of the IPPs in relation to

- storage and secunty and use and

disclosure of the information. There are
also a number of limited exceptions to the
general prohibition against data transfers
in cases where the transfer of a record is
in the interest of the data subject, in the
public interest or required or authorised
by law.

It is envisaged that those countries which
have adequate laws would be specified
by regulation. In order to qualify for
inclusion a country would need to have in
place a law which is substantially similar
to, or serves the same purpose as, the
(proposed) Australian privacy regime.
Account would be taken of any reciprocal
specification of Australian privacy laws.

Those countries which would be likely to
qualify as having adequate privacy
protection include the majority of EC
member states, New Zealand, Hong Kong
and Taiwan.”' One glaring exception is
the United States which continues to be
implacably opposed to the concept of
comprehensive private sector privacy
laws. It should, however, be noted that in
addition to the federal public sector
Privacy Act there is also a patchwork of
federal and state statutes which provides
varying degrees of protection in respect
of specific industries. 4

Implementation

Finally, the proposed scheme provides for
delayed implementation in order to give
businesses adequate time to get their
affairs in order and to allow for the
development of Codes if these are
required. Although all of the IPPs are to
come into operation as soon as the
proposed legisiation is enacted, only IPPs
4-7 (the principles which relate to storage
and security and access and correction)
are to be enforceable immediately. in the
case of the remainder there will be no
right to bring proceedings in the Federal
Court in relation to breaches, although the
Commissioner is to have the power to
receive complaints, to conduct
investigations and to make
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recommendations, including
recommendation to develop a Code.

Conclusion

The introduction of a comprehensive
Australian privacy regime is required as a
necessary response to the widespread
use of surveillance technologies and the
blurring of the boundaries between the
public and private sector. It is important
both in order to ensure adequate
protection of human rights and to protect
the economic interests of the Australian
business community.

The proposed adoption of a co-regulatory
scheme based on Information Privacy

a

Principles and binding Codes of Practice ...

follows the New Zealand model and

therefore has the obvious advantage of -

using a system that has
successfully tried and tested and one in
respect of which there is a growing body
of useful information, * '

While it is arguable that the IPPs have
hecome outdated in the light of
technological developments and that they
are in urgent need of reform if they are to
operate successfully in the context of the

private sector, any attempt to reformulate

them is likely to take a lengthy period and

may therefor need to be postponed in *
order to avoid any undue delay in the

implementation a private sector law. It is
to be hoped that the government does not
allow the reform process to become
stalled for toco long and that any
legislation which emerges is not unduly
emasculated as a result of the lobbying
efforts of groups that are too short
sighted to see that effective privacy
regulation in the Australian private sector
is not only inevitable but also in the
interests of the vast majority of Australian
businesses.
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A PRIVACY ACT FOR VICTORIA?

Victor Perton MP*

Paper presented to AIAL seminar, Private
sector prvacy, Melbourne, 26 February
1997.

Privacy has already been penetrated in
more subtle, complex ways. This assault on
privacy, invisible to most, takes place in the
broad dayight of everyday ffe. The
weapons are cash registers and credit
cards. When Big Brother amives, dont be . . .:;
surprised if he looks ke a grocery clerk, ~
because privacy has been turning info a
commodity courtesy of better and better
information networks, for years."

Introduction

Thank you for the opportunity to speak at
the Australian Institute of Administrative
Law on the issue of privacy law. We live
in a world in which the advantages and
pitfalls of the anticipated Information Age
are constantly being debated and
assessed. An exemplary comment
concerning this state of affairs is found in
the US Government's latest draft of The
Framework  for  Global  Electronic
Commerce.

The Gilobal Information Infrastructure (Gil),
now less than a decade old, is already
transforming our world. Over the next
decade, whole populations once separated
by distance and time, will find almost every
aspect of their daily livee - their education,
health care, work, and leisure activities -
affected by advances on the Gli2

*  Victor Perton MP is Chairman of the
Victorian Law  Reform  Committee,
Chairman of the Data Protection Advisory
Council, and Chairman of the Victorian
Coalition’s Multimedia Committee.

The convergence of telecommunications,
information and mass media industries is
transforming our industrial economy into
an information economy.’ This
transformation will usher in a brave new
world of technological opportunities and
social change. We see it in factories with
fitters and turners needing qualifications
in computer programming. Unfortunately
we also see it in redundancies, as middle
managers lose their jobs to computer
software taking over their analytical work. B
The speed of this change is even more'
amazing when we consider that only
decade ago businesses with a fax
number on their letterhead were thought
to be technological wizards! While
information is already regarded as the
‘critical  force' shaping the world's
economic systems, it has been predicted
that in the next century 'the speed with
which information is created, its
accessibility, and its myriad use wili cause
even more fundamental changes in each
nation's economy".*

In my own political life, the transformation
in working styles as a result of the new
technologies has  been amazing. -
Collaboration on issues such as
parliamentary protection of human rights

and regulatory reform® involves
colleagues in Paris, Ottawa and
Washington DC. While face-to-face

contact remains crucial, finding the faces
of people interested in specialist tields is
no longer restricted to finding those who
have published journal articles or hold a
chair with an appropriate title.

Many people in the Australian community
(and indeed, the international community)
understand that much work needs to be
undertaken so as to ensure a future
which protects our humanity while
harnessing the economic and social
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advantages to be gained from
Information Age. It is clear that the

changes introduced by the Information’

Age will impact upon the home, business;
transport, education, medicine,
economics, media etc. But crucially, and
perhaps of most immediate significance
to both the individual and the corporation,
is the way in which the issues of data
protection and privacy are addressed.

it is clear that new technological
developments contain the potential to
impact profoundly upon the privacy of
individuals. They may produce a society,
which is more intrusive and surveillance-
oriented. Alongside this concern is the
importance of finding the right balance

between privacy and the free flow of .

information so as to provide confidence in
the use of new technologies to ensure
their commercial success. Without the
establishment of this trust and confidence
in the use of electronic services their
potential use will remain just that a
potential use. A key objective in the
development of an effective privacy
regime must be to provide the bedrock
upon which electronic commerce and

other innovative information technology

projects may be built.

"Victoria 21 - into the Information Age:
the Connected Community'

The Victorian Government is committed to
the Information Age. Victoria's Minister for
Multimedia, Alan Stockdale, was the first
such minister in the world. The policy
statement entitled 'Victoria 21 - into the
Information  Age: the  Connected
Community’, explicitly promotes
innovative and practical approaches to
the adoption of new technologies. In
addition it takes a pro-active stance to
encourage the further development of an
information industry and muitimedia base
in Victoria. The Victoria 21 policy
underpins the Government's current
activities and provides the long term
planning framework for information
technology development into the 21st
century.

the

A range of projects have been, and are
being, developed from the Victoria 21
policy including the FElectronic Service
Delivery project which aims to provide a
single integrated electronic face of
government using multiple delivery
channels; the Wide Area Network (WAN)
which aims to create a state-wide
computer services network that will
provide services to government initially
but once established will also be used to
provide services to regional and rural
businesses, councils and the like; and a
‘telemedicine' project using multimedia
which is administered by the Department
of Human Services.

However, in developing this infrastructure
the Victorian Government has recognised
that new technology creates new
situations which existing law cannot
control. While it has been argued that at
times Jaw creates ‘'a roadblock to
progress' by its inability to adapt to these
new situations, it is nevertheless
indisputable that the law has an important
role to play.® It will be the primary means
by which the community can be reassured
that its interests, for example in the area
of privacy, are balanced against
competing government or commercial
interests. Privacy regimes must therefore
form part of the infrastructure of our new
information-based society.

Context

What | have to say today is informed and
coloured by my experiences as a state
parfiamentarian with _a commitment to
protect human rights.” | have chaired an
investigation into the cutting edge of data
protection and privacy, and | have been
required to justify my views concerning
the most appropriate regulatory regime
for Victoria.

My invitation to speak on the topic of
'Privacy in a Federation' must be put in
the context of the appointment of the
Data Protection Advisory Council (DPAC).
This  Victorian Government initiative
assembled a council of expers to

14
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appraise issues relating to privacy and

data protection with a view to providing a -

recommended regulatory regime for
Victoria. :
Our terms of reference required us to
report on the:

most appropriate regulatory regime for
Victaria governing rollection, storage and
transfer of information, particularly
information held by public sector
organisations and in so doing:

1 to ‘have regard to the meodels,
principles, and experience of data
protection or privacy regulation
schemes however called in other
jurisdictions such as in other Australian
States, in New Zealand and in the
European Union; and

2 to consider the desirability of regulation
covering the private sector, in light of
the Commonwealth Government's
activity in the area; and

3 make recommendations on the most
appropriate regulatory regime for Data
Protection and Privacy in Victoria.

The Council met from August to
December 1996 and, as required, a report
was presented to the Minister for
Multimedia, on 20 December 1996. As
Chairman of the DPAC | had a terrific
opportunity to review and canvass local
and international data protection and
privacy issues. | had the opportunity to
attend the Privacy and Data Protection
Conference in Ottawa attended by almost
all the privacy commissioners of the
world. | talked through the issues with
people as varied as the Cancer Council
and the Victorian Police.

As it is a report to government, the
Council's report will not be made public
until Cabinet has approved an appropriate
legislative response However, it is no
secret that we have made
recommendations for a state based
privacy statute to regulate the public
sector. We have given advice that, as far
as possible, the private sector regime
should be achieved with maximum
national uniformity.

Importantly for the purposes of this
twilight seminar, we have recommended a
redrafting of the privacy principles in plain
English to take account of the
developments of the decade since the
Commonwealth  Information Privacy
Principles (IPPs) were drafted. | note that
in her speech, Moira Patterson accepts
the fact that the IPPs are outmoded but
rejects redrafting as a lengthy process
which will delay the implementation of a
private sector taw.® | point out to you that
the form of the Australian IPPs is so
daunting that the preservation of them will
make general understanding of the
principles of the law impossible to
achieve.

Privacy: A hot topic at the end of the .-
20th century WL

While privacy is certainly a hot topic for -,
citizens and states in this late part of the
20th century, it has been noted that over
100 years ago, in 1890, two learned
American jurists published a respected
report on 'the Right of Privacy'.’ However,

the issues of privacy and data protection .,

have really become topical in the last "
couple of decades. A landmark was the
issuing of the OECD Guidelines at the
beginning of the 1980s, and in 1983, after
an arduous inquiry, recommendations
from the Australian Law Reform’
Commission formed
Commonwealth Privacy Act 1988."°

In May 1990, after another long inquiry,
the Legal and Constitutionatl Committee of
the Victorian Parliament tabled its report
entitted 'A Report to Parliament Upon
Privacy and Breach of Cenfidence'. The
Report rejected the ALRC
recommendations, and instead advocated
the introduction of wide-ranging and
comprehensive data protection legislation
in Victoria."" In March 1982, the then
Attorney-General, Jim Kennan, tabled a
single page response to the Committee's
recommendations in  the  Victorian
Legislative Assembly and the Legislative
Council.”? Parliament was advised that
the matters raised by the Legal and
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Constitutional Committee were o be then

referred to the Victorian Law Reform

Commission ("the VLRC").” The VLRC

were directed to report won the
'introduction of comprehensive
information privacy/data protection

legislation for Victoria and to provide a
draft Bill in plain English to implement
recommendations made by the
Commission'. The  Attorney-General
reported that the VLRC had advised that
it would submit its report early in 1992,
which would then be considered by the
Government with a view to the
introduction of legislation as soon as
possible. ™

However, in a much delayed discussion
paper released in October 1992, the
VLRC commented that the ‘simplest and
most cost effective method of protecting
the privacy of government-held
information in Victoria is to amend the
Fregdom of Information Act (Vic) 1982

The VLRC was abolished and replaced
by the Victorian Parliamentary Law
Reform Committee, which | chair, and the
Attorney-General's Law Reform Advisory
Council, chaired by the Chief Justice.

In 1997, clearly there is a pressing need
to determine appropriate state and
federal government policy.

Pressure comes from three separate
levels:

1 International. The Curopean Union
(EU) Directive on transborder data
flows (95/46/EC of 24 October 1995)
demonstrates the seriousness with
which the European Union views data
protection and privacy issues. As of
October 1998 EU Members will be
prohibited from trading or dealing in
personal information with outside
countries that do not have ‘adequate’
data protection regimes in place.

2  National. The Conimonwea!th
Privacy Act 1988, currently applies to

the Commonwealth public sector (but
also impacts upon the private sector
through its credit reporting and tax
file number provisions). An attempt
will be made to extend it to the
private sector. An announcement -
about such a proposed extension
was made by the Commonwealth on
12 September 1996 in the discussion
paper entitled 'Privacy Protection in
the Private Sector. Both publicly and
privately, the Commonweaith
Attorney-General, Daryl Williams, has
demonstrated a desire to introduce
new privacy legislation in 1997,

3 State. As stated earlier, the Victorian
Government's Victoria 21 policy
outlines a number of initiatives to
support the development. and use of
new information technologies.
‘Privacy' is integral to these
developments. A privacy regime is
seen to provide a bedrock for the
development of electronic commerce,
the Electronic Service Delivery
project and other projects derived
from the Victoria 21 policy.

State proposals

My impression is that the states and
territories are at least as committed as the
Commonwealth in their desire to
introduce privacy legislation covering both
the public and private sectors. The most
recent announcement on this front was a
late January 1997 commitment by the
Queensland Government to introduce its
own act this year which may cover the
private sector and appears to have a

regime which includes a privacy
commissioner. ¢
In NSw the Attorney-General's

Department s preparing a Data
Protection Bill, covering both the public
and the private sectors, which may be
introduced in  the Autumn session
commencing in March 1997.

In South Australia, the Commonwealth
IPPs have been applied by administrative
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instruction from cabinet applying from 1
July 1988. '

In Tasmania, an October 1996 discussion

paper, 'Information Privacy Principles',
has been released for consultation.

In Westemn Australia, in the ‘absence of
privacy legislation, the Government's
Information  Policy Committee has
convened a Working Party chaired by the
Ministry of Justice to develop a best
practice set of IPPs and Guidclines.

The private sector

As far as the submissions DPAC received
from the private sector were concerned,
data protection and privacy are key
concerns and broad support was
indicated for a uniform, national,
comprehensive and penalty-based
privacy regime (eg ICA, ABA, CRAA,
ADMA). Much of the support for a privacy
regime for the private sector was explicitly
positioned  within  an international
framework. Ansett Australia, for example,
stated baldly that:

If Australia is to be regarded as a leading
member of the global community it must
comply with international standards and it
must introduce privacy legislation that
complements that of its trading partners.17

In Australia these developments progress

within a federal framework. Countries like -

Canada and Germany operate state and
federal privacy regimes with a high level
of co-operation. At times both sides find
their  federal/state  counterparts a
frustration, but the system seems to work.

In Australia too, the federal division of
rights and responsibilties generally
proceeds in a straightforward and
uncontroversial manner. However, there
are a number of occasions when the

determination of responsibility is blurred .

or controversial.

Whilst  interstate  competition  may
generate benefits for the community
(especially in the area of major events

(ioke)), it would be short-sighted for NSW
or any other state to seek to use a state
private sector privacy Act to claim some

short-term competitive advantage. Even if -

the federal parliament delays federal
legislation into 1998 or 1999, state
govemments arc in a position to legislate
swiftly. In that event, DPAC would advise
the Victorian Government Yo legislate in
time to ensure no adverse impact from
the European Directive. On that point,
however, while the European Directive is
important, the United States shows no
inclination to bow to the dictates of the
EU and it is troublesome to attempt to
predict the international enforcement of
the directive.

On the topic of privacy, it is clear that
constitutional
context of Australia's federation. In its
discussion paper, 'Privacy Protection in i
the Private Sector, the Commonwealth
announced that it would rely upon a
range of Commonwealth constitutional
powers, to the extent of their power, in
order to extend the Privacy Act 1988 to
the whole of the private sector.

The 'range of constitutional powers' will
undoubtedly be examined in considerable
detail before the new privacy regime is
implemented. And, of course, it is clear
that responsibility for the public sector
within each state lies with the relevant
state government. However, there is an
important issue at stake here. Namely,
the positive results to be obtained for all
Australians by the Commonwealth and
the states taking a co-operative approach
to data protection and privacy.

The question to be addressed

The question to be addressed then is
quite clear: What is the best way to
develop a privacy regime for Australia? |
want to argue strongly in favour of
regulation concerning privacy - for it is
where the discourses of human rights and
economics impact upon each other to the
advantage of both. It is clear that privacy
is not just an optional extra with which to
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decorate the information superhighway,
but is an integral aspect of getting the
Information Age to provide the sort of
future we would want for our children.

While it may be easy to concentrate upon
divisions and incompatibilities between
the states and the Commonwealth, and
between the states, surely the primary
motivating force should bec to foster
privacy regimes throughout Australia
which will provide secure, sophisticated
and flexible privacy regimes with
appropriate legislative backing. Victoria
will certainly be proceeding with a privacy
regime for the public sector which gives
full support to the Government's Victoria
21 policy. The Victorian Government will
also  support the Commonwealth
Government's intention to ensure that
Australia is in a position to carve out a

key position for itseif in the global
information technology market.
Conclusion: opportunities for the

Information Age

The Information Age promises to change
the world as we've experienced it so far,
in what some academic commentators
refer to as the post-modein condition.”®

The Victorian Government strongly
promotes a positive conception of the =77«

Information Age and its legal burdens.
The most recent Annual Report of the
Canadian Privacy Commissioner, Bruce
Phillips, opens with a gloomy vision of the
future being created through the
indiscriminate  implementation of new
technologies. Mr Phillips speaks of the
‘trail of data’ citizens leave behind them,
and describes ‘modern urban life' as a
place where 'there is nowhere to hide'."®
He asks: 'In our search for security and
convenience, are we hitching ourselves to
an electronic leash?’

In contrast, the Victorian Government is
committed to the development of a
diverse and flourishing information
economy. The Victorian Government
prefers to think in terms of the benefits

new technological applications may
provide when pursued in tandem with a
suitable legislative framework. Protection
of privacy is one of the foundation stones
of this economy.
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ADMINISTRATIVE LAW AND POTENTIAL LITIGATION:
PROPOSED EXTENSION OF PRIVACY ACT
TO THE PRIVATE SECTOR

Mick Batskos*'

Paper presented to AIAL seminar, Private

sector privacy, Melbourne, 26 February
1997.

Introduction

As’ the title of my paper suggests, |
propose to deal with certain aspects of
the proposed extension of the Pnvacy Act
7988 (“Act”) to the private sector which
may give rise to the pursuit of remedies.
These could include some form of
administrative law remedy or traditionat
court proceedings to seek redress or
compensation. Given my background as
a litigator and administrative lawyer, |
propose to focus on aspects of the
regime proposed in the Attorney-
General's discussion paper? relating to
complaints, investigations and disputes.
In particular, and assuming the proposals
are enacted without change, | will outline:

(8) when an individual will be able to
complain to the Privacy
Commissioner;

what will constitute an interference
with privacy;

(b)

(c) how complaints will be made;
(d) when the Privacy Commissioner will
be able to investigate the activities of
an organisation;®

Mick Batskos is a Senior Associate with
Mallesons Stephen Jaques.

how investigations are likely to be
conducted;

(e)

(/ how complaints may be resolved;
(g) when organisations may be taken to
court; and

(h) what types of remedies are going to
be available for an interference with
privacy.

Having done that, | propose to give some
examples of the types of issues which
may arise based on the New Zealand
experience. These are likely to be
instructive given that it is likely that
amendments of our Act will probably
mirror the New Zealand model quite
closely.

Before continuing, | would, however, like
fo point out that | do not advocate too
legalistic an approach to dealings with the
Privacy Commissioner. It is important to
bear in mind the comments of the
Attorney-General in relation to complaints
at the launch of the discussion paper that
any investigation and complaint resolution
mechanisms will need to be flexible and
informal.® 1 also think the New Zealand
Privacy Commissioner made a valid point
when he stated at a recent New Zealand
Law Conference:

The involvement of lawyers is often
beneficial. However it is also true that
the involvement of lawyers can often be
positively harmful or destructive to the
process. Sometimes it is quite clear that
a lawyer's involvement is doing a client a
disservice by making a complaint which
ought to be able to be intormally
resolved, protracted, irreconcilable and
ultimately expensive to complete. Some
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lawyers for agencies start with the
perception that | am the complainant’s
advocate, and must therefore be
confronted; others that | am engaged in
an adjudicative and decision-making
function and so can be threatened with
the rules of natural justice and judicial |
review [Tlhe process is in fact informal,
inquisitorial and in private.

Given the emphasis on alternative dispute
resolution in traditional litigation in recent
times, 1 do not believe lawyers will
generally have much difficulty “adjusting
their work habits to the alternative dispute
resolution procedures and disengaging
themselves from unwanted legal
‘baggage™ as the New Zealand Privacy
Commissioner suggested would be
required from lawyers who will be most
successful in the privacy environment.®

.Complaints

The discussion paper proposes that an ~
individual would be able to make a .
complaint to the Privacy Commissioner : -~
about an act or practice of an

organisation that:

(@) might be an interference with privacy; :
or

(b) might otherwise adversely affect the -
privacy of an individual and is -
inconsistent with guidelines issued by _
the Privacy Commissioner (eg as is -

proposed in the telemarketing and
optical surveillance areas).

This paper focuses on interferences with
privacy.

There are three types of acts or practices
of organisations which it is expected will
give rise to an ‘“interference with privacy”.

First, where one or more of the

Information Privacy Principles ("IPPs”) or
a Code of Practice is breached in relation
to the personal information of the
individual concerned. Secondly, where
the organisation concerned makes a
decision about fees. Such a decision may
relate to the amount charged for making
available information under IPP 5,7 for

providing access under !PP 6 to personal
information in response to a request for.
access, or for altering a record containing
personal information pursuant to a
request under IPP 7. Thirdly, where the
organisation makes a decision about
extending the 30 day lime limit within
which to make a decision about access
by not more than a further 30 days. The
last calegory will only be an interference
with privacy if, in addition, the Privacy
Commissioner believes that there was no
proper basis for the decision to extend
the time limits.' At present a time limit can
be extended if:

(a) the request was for a large quantity
of information or necessitated a
search through a large quantity of
information and meeting the time limit
would unreasonably interfere with the
operations of the organisation; or

(b) consuiltation necessary to make a
decision on the rcquest meant that a
proper response could not
reasonably be made within the time
limit.

The right to access to documents under
IPP 6 will be subject to various
exemptions which recognise interests
which may conflict with an individual's
right to access. The discussion paper
vaguely refers to exemptions which would
address the following matters:

(@) the information requested did not
exist or could not be found;

(b) the information requested was not
held by the organisation to whom the
request was made;

{c) the safety of any individual;

(d) trade secrets and other commercial in
confidence information;

(e) the privacy interests of others
individuals;

(f) evaluative or opinion material;
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@

the physical or mental heaith of
individuals; :

(h) the safe custody or rehabilitation of
individuals.

It is unclear precisely how the exemptions
will be worded, but | expect them to mirror
closely the exemptions in the Freedom of
Information Acl 1982 (“FOIl Act”). If so,
and given the vast amount of case law
that has developed in interpreting the
exemptions in the FOl Act, | expeci
disputes to arise about the applicability of
exemptions. If access is refused because
a particular exemption is claimed, the
failure to provide access will be a possible
breach of IPP6 and might constitute an
invasion of privacy. Accordingly, a
disgruntled applicant could complain to

the Privacy Commissioner.’

| have tried to identify the types of issues
which may be relevant to some of the
proposed exemptions (see Table).

An organisation will be required to give
reasons for any decision to refuse access
to or correction of personal information. It
will be interesting to scc how detailed that
statement of reasons must be and
whether it must be given in writing. It
seems that if provisions similar to those
which exist in the FOI Act are introduced
in relation to giving reasons for refusai,
the private sector will experience the
-same confusion and uncertainty as to
what that statement should include as
FOI officers were (and still are) having
under the FOI Act.

Exempti oposed’ T “I'Possible iss
The information requested did not exist or | Who will review the adequacy of the
could not be found search, will it be the Privacy

Commissioner?
Will the Privacy Commissioner have power
to order further inquiries?

made

The information requested was not held by
the organisation to whom the request was

Will there be an obligaton on - the
organisation to refer the matter to another
organisation if it knows that the other
organisation has the requested information
or is more likely to have it?

The safety of any individual

Presumably that would included the safety
of the applicant seeking access.

confidence information

Trade secrets and other commercial in

Would this relate only to the organisation
who is the record-keeper, or would it
include other organisations’ information as
well? ’

Will there be a requirement to consult with
affected third parties as is suggested by
the “time extension” proposal?

The privacy interests of others individuals

Will access be given if the personal
information is about the applicant and
another person?

Evaluative or opinion material

Will this exclude purely factual information?

The physical or mental health of individuals

Presumably there will be a provision for the
production of the. information to which
access has been sought to a nominated
medical or other suitable practitioner?
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Another interesting feature is that there
~ will be provision for

type of complaint made by an individual
on behalf of a group or class of
individuals. The current provisions of the
Act define representative complaints as
meaning:

a complaint where the persons on whose
behalf the complaint was made include
persons other than the complainant, but
does not include a complaint that the
Commissioner has determined should
no longer be continued as a
representative complaint.

Under the current provisions in the Act a
representative complaint may be made if:

(a) the class members have complaints

against the same person; and

all the complaints are in respect of, or

(b)

arise out of, the same, similar or

related circumstances; and

(c) all the complaints give rise to a
substantial common issue of law or

fact.

A representative complaint must:

(a) describe or otherwise identify the G

class members’ and

(®)

made on behalf of the class

members; and

relief

()

specify the nature of the
sought; and

(d)

specify the question or law or fact

that are common to the complaints of

the class members.

In describing or otherwise identifying the
class members, it is not necessary to
name them or specify how many there
are. A representative complaint may be
lodged without the consent of class
mermnbers,

representative
.- complaints. This is could lead to a “class™

specify the nature of the complainfs )

It will be interesting tn see if collective
bodies, such as unions, will attempt to
bring representative complaints through.a

member who may be affected by ‘a

particular problem. It will also be
interesting to see how broadly the Privacy
Commissioner will interpret the
representative proceeding provisions.

A complaint must be in writing. The staff
in the office of the Privacy Commissioner
will provide assistance to a person
wishing to make a complaint.

Investigations: when are they to be
conducted?

Subject to some exceptions, the
discussion paper suggests that the
Privacy Commissioner would be required
to investigate acts or practices which
could give rise to an interference with
privacy ' in two instances: '

(@) @ cumplaint must be received AND
the Privacy Commissioner considered
it desirable to investigate; or

upon the Privacy Commissioners
own motion AND if he or she
considered it desirable. ¢

(b)

This differs significantly from the current
provisions in the Act which state that the
Privacy Commissioner shall investigate an
act or practice if the act or practice may
be an interference with the privacy of an
individual and a complaint about the act
or practice has been made. There is no

additional requirement to determine
whether it is considered desirable to
investigate. It must be investigated if

there is complaint.

In addition, the Privacy Commissioner
may also investigate an act or practice
which may be an interference with privacy
(ie has a discretion to choose to do so) if
it is thought desirable to do so. Under the
current provisions, the need to determine
whether or not an investigation is
desirable only arises where the Privacy
Commissioner considers that an act or
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practice may be an interference with' =
privacy - not where a complaint has been =
received." Under the proposed extension *-

to the private sector, an investigation of a’

complaint need not be investigated at all
if the Privacy Commissioner does not
consider it desirable.

In addition to considering when the
Privacy Commissioner must or may
investigate it is important to note that the
Privacy Commissioner would be able to
decide not to investigate or further
investigate an act or practice if satisfied
that:
@

there was interference  with

privacy;

no

(b)
practice sought the investigation;

(c) the complainant had not

complained to the organisation about

the act or practice;

(d) the organisation dealt or was dealing

adequately with the complaint or had

not had an opportunity to do so;

©)

the complaint was made more that 12

months after the matter came to the ‘

complainant’s attention;

(i the complaint was  frivolous,
vexatious, misconceived or lacking in
substance;

(g) the complaint was being dealt with

under another Commonweazlth Act,

(h)

another remedy had been or was
being sought which had disposed or

was adequately disposing of the -

complaint;

(i) if the complaint related to a Code of
Practice which set out a complaints
procedure, that procedure was not
fully pursued where it would have
been reasonable to do so;

no person aggrieved by the act or-

first

() another more appropriate

remedy
was reasonably available. T

Agam these provisions are similar to
existing provisions in the Act. 'What they
suggest is that it is in the interests of
organisations wishing to maximise their
chances of avoiding investigations by the
Privacy Commissioner to introduce
appropriate  internal  procedures  for
handling complaints about privacy. These
procedures should be well documented
and actually applied in practice; they
should not just be a token gesture.

The provisions relating to the ability for
the Privacy Commissioner to refuse to
investigate raise some interesting
administrative law issues and questions
which | do not propose to answer in this
paper:

e is the decision of the Privacy
Commissioner to refuse to investigate
subject to judicial review under:.

(a) the Administrative Decisions
(Judicial Review) Act 1977,

{b) section 39B of the Judiciary Act
18037

+ would the complainant be able to get
reasons for such a decision to refuse
to investigate?

e would the conduct of the Privacy
Commissioner in  refusing to
investigate be able to be investigated
by the Ombudsman?

« what remedies would be available to
© the complainant given that a
proceeding may not be able to be
brought in the Federal Court for an
order seeking compensation where
the Privacy Commissioner has not
investigated (see below).

The discussion paper states that the
investigation procedures are mtended to
be flexible and informal.™ Although
informality and flexibility may arise in
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practice, this is not necessarily reflected
in the types of powers the Privacy

Commissioner will have even though the .

investigation procedures proposed are
very similar to those which currently exist
in the Act.’ Given that private sector
organisations have not been exposed to
the culture of openness  which
administrative law type remedies have
encouraged in the public sector, | suspect
that the Privacy Commissioner may have
to rely on some of the more serious
powers available when dealing with
private sector organisations and trying to
investigate complaints.

Before an investigation is commenced,
the Privacy Commissioner will be required
to inform the organisation concerned of
the investigation. Investigations would be
conducted in private as the Privacy
Commissioner thinks fit.

The Privacy

Commissioner will be able to obtain such *
information and make such inquiries as ~

thought fit. Ordinarily, that would be by
informal and personal inquiry and by
discussions or correspondence with
relevant persons.

However, there would also be substantial

to:

e give persons notice to provide
relevant information, answer
questions or produce relevant,
documents;

« require persons to attend in order to
provide information or answer
questions on oath;

e direct persons to attend a compulsory
conference (to try and settle a
complaint) where a failure to attend
without reasonable excuse would be
an offence;

e conduct compulsory conferences in
private to try and settle complaints.
Neither the complainant nor the
organisation would be able to be
legally represented. However, an

powers of compulsion including the power :

organisation can be represented by

an employee, member or officer. This .

gives organisations a potential
advantage where they have in-house
lawyers who can attend on its behalf;

e transfer complaints to the Human
Rights and Equal Opportunity
Commission where it would be more
appropriate to do so.

Settlement, court proceedings and civil
penalties

If the Privacy Commissioner considers
that a complaint is substantiated, she
would be required to use her best
endeavours to secure a settlement
between the parties. The Attorney-
General envisages that as part of this
process the Privacy Commissioner would
make constructive suggestions with a
view to resolving complaints.16 The
settlement  process might include
obtaining assurances against the
repetition of the act or practice which was
investigated (or a similar act or practice).

The Privacy Commissioner would be able
to issue an assessment of the
organisation’s compliance with the IPPs
(or the relevant Code of Practice) and
issue an assessment of any appropriate
remedy, including compensation. The
current provisions in the Act inciude a
power for the Privacy Commissioner to
make a declaration that the complainant
is entitled to a specified amount by way of
compensation for any loss or damage
suffered by reason of the act or practice
the subject of the complaint. The loss or
damage referred to includes injury to the
complainant's feelings or humiliation
suffered by the complainant.

In what appears to be an attempt to avoid
the consequences ot the High Court
decision in the Brandy case, the Act was
amended to provide that a determination
of the Commissioner is not binding or
conclusive between any of the parties to
the determination.” This raises the
interesting question of enforcement of
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any determination of the Privacy

Commissioner on a complaint. At present; ~ >

where a determination is made against an <~
agency that it pay compensation, if the .-

agency has the capacity to sue and be
sued, the amount is recoverable as a debt
due by the agency to the complainant. in
any other case, the amount is recoverable
as a debt due by the Commonweaith to
the complainant.18 I suspect, however,
that the provisions in the Act which apply
o eligible case managers (as defined in
the Cmployment Services Act 1594), ie
private sector contractors, are most likely
fo be the ones to apply when the Act is
extended to the private sector. In cases
involving an order for compensation
against eligible case managers, the
Commissioner or the complainant may
commence proceedings in the Federal
Court for an order to enforce a
determination. If the Court is satisfied that
the respondent has engaged in conduct
that constitutes an interference with the
privacy of the complainant , the Court
may make such orders (including a
declaration of right) as it thinks fit."®

In the Court proceedings to enforce a
determination of the Privacy

Commissioner, the question whether the

respondent has engaged in conduct that
constitutes an interference with the

privacy of the complainant is to be dealt

with by the Court by way of a hearing de
novo, but the Court may receive as
evidence any of the following:

(@) a copy of the Commissioner's written
reasons for the determination:

(b) a copy of any document that was
before the Commissioner ;

(c) a copy of a record {including any tape
recording) of any appearance before
the Commissioner (including any oral
submissions made).

Where the Privacy Commissioner does
not make a determination (eg ordering
payment of compensation), a complainant
alleging an interference with privacy

(b)

'would also be able to commence Federal

Court proceedings to consider the whole
matter afresh. This would not be by way
of a review of any assessment of the
Privacy Commissioner, nor would such

proceedings be able to be commenced to

enforce any setttement agrecement.
Federal Court proceedings will be able to

‘be commenced in three circumstances.

They are where the Privacy

Commissioner:

‘(a) was unablc to sccurc a scttiement; or

considers that the matter was not
suitable for settlement; or

considers that the matter
public interest concerns.

(c)

raised

The Federal Court would be able to order
organisations to pay compensation,
refrain from acts or practices which would
constitute an interference with privacy
and to do acts necessary to avoid an
interference with privacy. The Privacy
Commissioner can make determinations
along thc samec lines but they are not
enforceable and not binding.

In addition, the Privacy Commissioner

would have the power to seek an order
for civil penalties from the Federal Court
for: -

unauthorised disclosure of personal
information for profit; and

C)

(b)

obtaining a person’s personal
information by falsc pretences.

In hearing these types of cases the
Federal Court would apply the rules of
evidence and procedures which usually
apply to civil matters.

By contrast, where a matter would involve
an adverse effect on the privacy of an
individual (eg. in telemarketing and optical
surveillance areas), the Privacy
Commissioner would only have power to
make recommendations as to consistency
with guidelines and as to an appropriate
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remedy. No Federal Court proceedings ‘

could be commenced.

The discussion paper is silent on whcthcr”

or not injunctions will be available to stop
an interference with privacy. There is no
cquivalent proposed (it would seem) to
. subsection 55(3) or section 98 of the Act.
The former provision enables an interim
injunction to be sought pending
determination of the proceeding to
enforce a determination of the Privacy
Commissioner. The latter provision
enables an injunction to be sought where
a person has engaged, is engaging or is
proposing to engage in any conduct that
constituted or would constitute a
contravention of the Act. It can be sought

by the Privacy Commissioner or any -

person. The applicant need not have any .

special interest to have

standing. -

"Accordingly, interest groups are able to

seek injunctions without the need to

establish an interest greater than any “+

member of the public. Further, where an
injunction is sought, no undertaking as to
damages need be given: subsections
55(4) and 98(7).

As

representative complaints will be

possible, | presume that the provisions of ;-
the Act will be extended in relation to "

identification of the class to be affected
by any determination

about a -

representative complaint, and the manner ..

in which members of the class may

participate in or benefit from any such-

determination.

One additional area which is not
addressed by the discussion paper is
whether the provisions in the Act relating
to obligations of confidence and the
remedies which are available for them will
be extended to apply to the private
sector. If so, there is judicial support to
suggest that IPP 11 may give rise to a
continuing obligation of confidence and
that an injunction may be obtained to stop
an anticipated breach or an action for
damages may arise if that obligation is
breached.”

. the

The New Zealand experience

The discussion paper states that
individuals or organisations would be
liable for the acts of employees done in
the course of their employment and
agents within their actual and apparent
authority unless the individual or
organisation had taken all reasonable
precautions and exercised due diligence
to prevent the act. As long as employers
can point to procedures in place,
workplace guidelines and other
reasonable precautions to protect the
privacy of personal information, this will
satisfy their duty under the Act. In such a
case, the employee or agent is alone
responsible. This is illustrated in a number
of decisions of the New Zealand Privacy
Commissioner. References to IPPs are to
those contained in the New Zealand
Privacy Act. "

Case Note 1911 of 1994

In Case Note 1911 of July 1994, the
complainant called the telephone
company and the customer services
representative used the calling
identification system to identify the

complainant by name. She informed the

complainant that she had a screen of
personal information about the
complainant. The complainant was
unhappy that his personal information
could be disclosed by the company.

The Privacy Commissioner made informal
enquiries about the company’s system.
He ascertained that the caller
identification system is not made
available to customers. To ensure that
customer information is not improperly
disclosed, the company had implemented
strict guidelines including checking the
caller's identification before volunteering
information. This is done by questioning
caller and comparing it with
information on computer. Information
about the subscriber should only be
disclosed to the subscriber, not other
individuals, even if they called from the
subscriber’s line.
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Therefore the employee had not followed -
the company rules and had acted outside

her course of employment. A reminder -~

was sent to all staff reminding them of the
correct procedure and apologies were
conveyed to the complainant. The
complainant was satisfied and the
investigation discontinued.

Case Note 5251 of October 1995

This concerned a bank disclosure of
personal information to the complainant's
husband of the balances of the
complainant's personal accounts. This
infringed IPP 11 and led to an argument
between the couple which resulted in her
husband assaulting her. The Bank offered
$500 compensation which the
complainant accepted. The Bank did have
adequate procedures in place to prevent
this type of disclosure. The disclosure
here was inadvertent and the employee
was spoken to about the matter. -

Case note 1484 of April 1994

This case illustrates the need to have
thorough procedures in place to ensure
compliance. In this case, the complainant
requested a copy of her personnel file
when she finished employment. When
she received no response, the Privacy
Commissioner investigated this as a
possible breach of IPP 6, the Access

Provision. The Department promptly
delivered the file on receiving notice of
the complaint from the Privacy

Commissioner. However, the file did not
contain all of the information about the
complainant. She wrote again requesting
the full file. it was explained that the
reason for the incompleteness of the file
was because the original request had not
been sent to all of the areas in which she
had previously worked Once the
complainant received the whole file, she
was satisfied with the outcome and the
investigation was discontinued

Case note 2594 of November 1994

This illustrates the need for record
keepers to take reasonable precautions to
protect personal information  from
unauthorised disclosure. The complainant
felt thal the unauthorised disclosure by
management staff to non-management
staff that she was leaving her job
infringed PP 5. The Privacy
Commissioner decided that an overheard
conversation between managers was due
to a failure to take reasonablc
precautions to protect the personal
information from unauthorised use. The
respondent had since installed a private
office for supervisors. However, the

information was of a nature that other -

members were entitled to know (as the

fact of a staff member leaving may impact

on others’ work loads) and therefore
stringent security safeguards were not
required. N

Case note 1243 of October 1994

The General Manager of a car dealership
wrote to the complainant as the owner of
a BMW, offering assistance if the
complainant which to purchase a new car.
The car dealer had access to the name
through his past employment and had
used that information for direct marketing
purposes in respect of another company:
This had not been authorised by the
complainant and therefore infringed one
of the IPPs.

Endnotes

1 Any views expressed in this paper are mine
and not those of Mallesons Stephen Jaques.
This paper is not and should not be taken to
be legal advice. | would like to acknowledge
the assistance of Tresna Tunbridge, a
summer clerk employed by Mallesons
Slephien  Jaques, in  collecting  various
research materials which were integral to the
preparation of my paper.

2 Attorney-General's Department, Discussion
Paper, *Privacy Protection in the Private

Sector’, September 1996, ('discussion
paper”)
3  For ‘organisation” read “organisation or

individual® The discussion paper proposes
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that the Privacy Act extensions will apply to
organisations and individuals, however, in this
paper | refer to organisations only for ease of
reference and in the interests of brevity.

See text of address by Attorney-General to '

Insurance Council of Australia, 12 September
1996, para 51.

Bruce Slane, NZ Privacy Commissioner,
"Principles  in  Practice:  Privacy Act
Challenges for Lawyers”, Dunedin, 9-13
April 1008 oxtracted from his internct site:
http:/fwww kete.co.nz/privacy/welcome.htm.
ibid.

IPP 5 requires a record-keeper to maintain a
record setting out the nature of the records of
personal information kept, the purpose for
each record, the class of individuals about
whom records are kept, the period for which
each type of record is kept, who can have
access and how access can be obtained.

IPP 7 requires a record-keeper to make
corrections, alterations, deletions or additions
to ensure personal information is accurate,
relevant to its purpose, up to date, complete
and not misleading.

Discussion paper, p20. .
An investigation would also be required where
the act or practice could otherwise affect the
privacy of an individual because it was
inconsistent with one of the Privacy
Commissioner’s guidelines.

See section 40 of the Privacy Act 1988,

No investigation is also required if the Privacy
Commissioner considers privacy was not
adversely affected.

See section 41 of the Privacy Act 1988. )
See also text of address by Attorney-General
to Insurance Council of Australia, 12
September 1996, para 51.

See Sections 43-48 Privacy Act 1988.

See text of address by Attorney-General to
insurance Council of Australia, 12 September
1996, para 53.

Compare Personal Data (Privacy) Ordinance
1995 of Hong Kong which confers on the
Privacy Commissioner under that legislation
comprehensive mandatory powers to enforce
compliance with determinations.

See Section 60(2) Privacy Act 1988

See Section 55 Privacy Act 1988.

Austen v Civil Aviation Authority, unreported,
Full Federal Court, Wilcox, Foster & Carr JJ,
20 May 1994,
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INFORMAL POLICY AND ADMINISTRATIVE LAW

David Clark*

This article is based on a paper presented
to an AIAL seminar, Adelaide, November
1995.

Introduction

Intellectual distinctions have a habit of at
first liberating and then imprisoning the
mind. This is nowhere better illustrated
than in the case of the courts' attitudes
towards informal policy in administrative
decision-making. The courts once thought
that policy was none of their business.' in
the early seventeenth century the
argument was that royal policy was not a
matter for judicial review because these
were matters of state into which the
courts could not inquire.? Later, after the
establishment of constitutional

government, and in recognition of the .

different roles -of the courts and the
executive branch of government, a new
basis emerged for the difference between
law and policy in which a sharp distinction
was drawn between the two. Policy was
said to be the responsibility of politicians
and possibly bureaucrats, and was to be
examined through the political process. it
followed from this that policy could not be
judicially reviewed® and the courts from
time to time announced that policy was
not their concern. This attitude manifested
itself in the early cases on statutory
interpretation when a decision was made
not to consider the views of
administrators as to what the legislation
meant.*

*  David Clark is Assaociate Professor, Legal
Studies, Flinders University.

Another rationale for distinguishing
between law and administrative policy
developed by the courts drew a distinction
between administrative policies, that is,
those made by civil servants, and political
policies, that is, those made by politicians.
The former were reviewable but the latter
were not.’ The rationale for this distinction
was twofold. First, political policies made
by politicians were usually laid before the
legislature and were often the subject of
legislative scrutiny, while policies made by
administrators were usually not examined
in this manner. Secondly, this distinction
help preserve, however tenuously, the
division of tabour between the political
section of the executive and the
administrative section and it was
generally thought that review of the
former was likely to raise the ire of
politicians and was best left alone. Later it
was realised that this distinction was
unsatisfactory for administrators aiso
made and implemented policies, not all of
which were in legal form. This commonly
occurred when statutory grants of power
were broad or vague and it became
necessary for the administrative agency
to fill in the details. One way of doing this
was by using powers to make subordinate
or delegated legislation which was
supposed to be flexible ® In modern times
this has not proved to be the case
because of the need to consult affected
groups before regulations are introduced.
These political/ administrative
arrangements slowed the process of
regulation making and led to the
expansion of informal policy. It also came
to be understood that political policies
including those emanating from cabinet
were not necessarily immune from review
especially where they contlicted with
governing legislation.” Thus while in
principle no informal policy is now
immune from review there is still a marked
reluctance to intervene where it is
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assumed that the [aw embodies a
discretion, where the policy content is
great’, and where the policies relate to
subject matter towards which the judiciary
thinks greater deference to the executive
is warranted.’ If the policy is embodied in
a statute the wisdom of the policy cannot
be challenged though the judiciary might
review it if it conflicted with the
constitution. '

Although it had been appreciated in the
middle of the nineteenth century’’ that
administrative agencies often formulated
policies to guide their decisions, it was
only in the last two decades that a
significant body of legal rules began to
emerge in which the courts came to grips
with the relationship between informal
policies and the law. The
between law and policy, said to be a
‘difficult one,
importance

developments

these
central to

and
are

works in practice. While it may be
tempting for public servants to assume

that the law is best left to lawyers, in v
practice, legal powers are conferred upon

non-lawyer public officials. In short the

is now of great practical

recent
any -

understanding of how administrative law -

interface -

greatest repository of legal authority in the ™
administrative system is in the hands of :

non-Iawyers.13

This paper will consider the developing
relationship between informal policy and
administrative law. It will be argued here
that the courts have abandoned a simple
disjunction between the two spheres and
have become increasingly sophisticated
in their examination of this relationship. In
so doing they have come to appreciate
the ways in which policy is used by
decision-makers and the way policy may
impinge upon the exercise of legal
authority. One of the questions to be
considered in this paper is whether the
simple distinction between law and policy
is intellectually defensible. It will be
argued here that there are not two
mutually separate spheres one called law
and the other policy, but that the two
categories are necessarily interrelated.

The definition and status of informal
policy

In this paper informal policy refers to any
set of guidelines, whether published or
not, whether written down or not, that
regulates or guides a series of decisions
authorised by law.** Policies normally set
objectives and also include
considerations designed to achieve the
objectives of the policy. Informal policy is
to be distinguished from formal policy in
that the latter is in a legal, normally a
legislative form. Informal policy in contrast
is not legislation, and may take many
forms. Informal policy in this sense may
be published in the form of a leaflet or
booklet” or even in a Govermnment
Gazette."® It might take the form of
guidelines’’ or notes- for :
guidance or merely be a departmental

ractice.” Some departments have a
p

policy manual®®; others publish a news -~
release,21 issue codes, practice notes,‘z’2
letters, * general orders™, and warnings.
In other cases the policies may be
generally known to those in the industry.
Policies may be announced or be long |
standing.?® In many cases the policy may-
not even be written down for internal use, ..
but amount to a practice or a rule of *
thumb.”® These are the least visible
policies, but may in practice be the most
important. Some policies are developed
by the agency27 often in consultation with

a regulated industry®®, others are imposed

from above by the governiment, while yet
others emerge from the bureaucracy but
are approved at the political level. '

It follows that informal policy refers to
guidelines not in strict legal form and is to
be contrasted with policies in legal form,
ie a statutory policy” and with policies
made by the courts.® Unfortunately the
answer to the question whether a policy is
formatl or informal is not obvious and the
courts have said that some self-styled
policies are not merely policies, ie are
non-binding, but give rise to legal
expectations. In this case a new
distinction is suggested between policies
that have legal consequences and those
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that do not? The general rule is that

informal policy is not law nor can it be - .

regarded as law.* Such policies cannot,
for example, lay down mandatory or
determinative® requirements for this
would be tantamount to the making of de
facto laws which, aside from the lack of
authority to so make, would evade the
public debate, legislative scrutiny and
other safeguards associated with normal
law making.* It follows that informal
policy, in the event of a clash with law,
must conform to or be subordinate to the
taw.®® The difficulty®® is that there is no
legal definition of informal policy and even
the terms uscd by agencies themselves
are not decisive™, for what matters is the
function and use to which a policy,
however named, is put, rather than the
nomenclature chosen. Thus directions, for
example, sometimes mean binding
instructions and in other contexts no more
than guidelines that must be taken into
account but which may be departed from
if appropriate. *®

In practice, policy and specific decisions
may be closcly intcr-related: a policy may
grow out of a specific decision and a
specific decision may be one of a
sequence of similar decisions that
implement policy. In other words, at some
point, the two concepts merge and
become indistinguishable.® In orthodox
legal theory a policy is assumed to be
highly flexible and easily changed, while
the law is assumed to be relatively fixed
and certain.“’ In practice this distinction is
dubious for some policies are so deeply
cntrenched  that they are virtually
impossible to change, while some legal
rules change almost overnight.

The courts also assume that policies are
relatively abstract and general while legal
rules and decisions are precise.“1 in fact,
some policies are highly specific and may
amount to a rule.” What matters here is
not the terminology, for a policy may be
called a rule®®, but the role of the policy.
The level of abstraction may not be very
high in practice for policy-making is not
confined to the wupper reaches of

government™, and may occur in relatively
humble agencies such as a rent control -
tribunal®® or a gun licensing agency.“The
other major characteristic of policy as
used in legal analysis is that it, liké
discretion, refers to matters of value
rather than to matters of fact or law.

Role of policy

Administrative policies are developed in

response to problems faced by
administrators  especially where the
agency is engaged in high volume

decision-making.*®

(1) The statutory mandate may be so
vague that the administrators are
genuinely perplexed as to what they must
do. They may choose to issue more
detailed internal guidelines to
operationalize or make more concrete
legal standards.* This may lead to legal -
problems where the effect of the internal
guidance is to narrow the scope of
discretion conferred upon the decision-
maker by law, In one British Columbian
case™, the Superintendent of Motor
Vehicles was permitted by law to issue
drivers' licences to persons who were "fit
and proper". The Superintendent chose to -
operationalize this standard by adopting
strict eyesight test guidelines. The test
measured binocular vision on the
assumption that a person lacking
binocular vision could not judge distances
and therefore could not be a “fit and
proper" person to hold a driver's licence.
The applicant in the case, who had held a
licence in anolher Canadian province for
twenty years, was found to have
monocular vision. This was a condition
that he had had since birth and he
presented compelling medical evidence
that he had learned to correct for this and
could in fact judge distances, The
department decided that anyone who
failed their binocular test could not hold a
licence. The court decided that the
Superintendent had mistakenly confused
his guidelines with the relevant test. It was
possible, though a very rare event, for an
applicant to fail the departmental test but
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stil comply with the statutory criterion.
Two lessons may be drawn from this
case. First, no agency should assume

that they have seen it all. In other words" o

departments have to resist the easy or
lazy assumption that past practice is
always an accurate guide to the future.
Second, any agency that wishes to make
highly specific standards must make sure
that these standards are co-extensive
with the law or be prepared to consider
cases that fall outside the policy but within
the bounds of the relevant statute.

Of course the statute may in fact
prescribe the variables to be taken into
account in precise terms in which case
there will be less need for a policy to
elaborate on vague matters. In such a

case there is a greater danger that the .
poticy will induce the agency to ignore the -
‘statutory criteria and thereby fail to do its -

duty. '

{2) A common function of policy is that it
is a way of programming decisions that
are believed, sometimes mistakenly as
we saw above, to be routine. This may
promote efficiency in areas where the
policy environment is relatively stable and

the problems of a largely predictable =

nature. It would be expecting too much of
an agency to begin every decision-
making exercise afresh %2 In anather case
from British Columbia,53 the
Superintendent of Motor Vehicles had a
statutory discretion to cancel a driver's
licence if the holder had been convicted
of certain offences. Cancellation was not
supposed to be automatic, but the
Superintendent decided that in some
cases it would be. Accordingly, he pre-
stamped a batch of forms ordering
cancellation and ordered officials to hand
them out whenever they received notice
of certain classes of convictions. The
court thought that while efficiency was
commendable, the exercise of discretion
required decisions to be made on a case-
by-case basis and only after the
consideration of the merits of each case.

(3) A policy may serve a variety of
functions within an organization. It is a
way for organizational leaders to confine
subordinates’ decisions within certain
tolerances. It increases the probability of
consistent decision-making and enhances
the predictability of outcomes. These
objectives are desirable, but consistency
is only one value in decision-making and
it is possible to be consistently wrong. > 1t
is also possible that non-routine cases
may require a new solution and it is
precisely these kinds of cases that
discretions are intended to meet. The
danger with informal policies is that they
may be seen as an end in themselves
and may promote bureaucratic inertia and
inflexibility. It follows from this that an
agency is not bound to follow blindly its
own previous decisions or policies.*

In some instances the policy is only for
internal organizational use® and ‘as long
as it is not applied in any given case there
can be no objection to this. On the other
hand these internal guidelines may affect
the rights and interests of personnel
within the agency and must not conflict
with the personnel law under which the
agency operates.”’

(4) There is evidence™® that agencies use
policies for political purposes especially to
ward off criticisms of bias and subjectivity.
In thi$ sense policies act as a shield
behind which to shelter and to avoid
responsibility for decisions. it always
seems more objective to say that a
decision has been made in accordance
with a policy than to say that the decision-
maker has made a personal® choice,
which of course he or she must always
do.

(5) Agencies, unlike courts, often have an
explicit duty to adjudicate individual cases
or disputes and to formulate policy or
develop practices in the policy arena
concerned.®® In the case of labour
relations or industrial commissions, for
example, not only must the agency
decide a particular dispute, but it must
also consider industry-wide and even
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national matters. In some cases they may
do this simultaneously when a wage

case, for example, also lays down a

bench mark for wage increases
generally.®'
(6) A policy may represent the

accumulation of agency expertise in
certain areas of administration. in this
sense, policies may be useful to new
members of the agency since they will not
have to learn everything de novo. Even
for existing officers, the policy reduces
the pressure of starting the decision-
making process afresh.® This allows the
agency to screen out certain aspects of a
problem that experience has shown need
not be reconsidered.®® There is a danger
here in that this assumes that the policy is
still relevant, and that either the problem
has not changed in a fundamental sense
or that perceptions of the problem have
not changed. !

(7) Policy represents a set of objectives or
goals towards which an agency aspires. A
policy statement may also include
considerations that are intended to
advance towards the goals of the policy,
but the essential quality of a policy is its
purposive nature. There is evidence that
agencies may on occasion regard laws as
only a means to attain policies and have
expressed frustration with courts and
tribunals that have apparently hampered

progress towards the goals of the policy.*

Constitutionally, policy initiation and
formulation is in the hands of the
executive while policy interpretation and
implementation is shared between the
executive and the judiciary. It is usually at
the point of application or implementation
that conflicts arise between informal
policy and the law. The Commonwealth
Administrative Appeals Tribunal (AAT)
has said on many occasions that it is not
its role to formulate policy®®, though it has
sometimes recommended that policies be
re-formulated and even put in legislative
form.®® The main reason for this is an
appreciation by the AAT that policy
formulation requires skills that it lacks. A

policy formulation exercise requires an
evaluation of the present policy and a *;
knowledge of all cases that have actually .
come before the agency - knowledge that
the AAT lacks. Policy formulation also
requires consultation with industry groups
or the community, something that a
tribunal cannot carry out® In addition
ministers are better able to take into
account the political variables that are
part of the policy formulation process,” a
task which, if undertaken by a tribunal,
would undermine its independence and
make it the focus of partisan lobbying.

The problems arise when policies are
implemented since policy implementation
requires constant adjustment to the
policy’s content at the point where it is
applied, in part, because policies
formulated in an agency headquarters
rarely appreciate the full complexity of the
situation on the ground. This is one ..
reason why there is a gap between what
a policy prescribes and the reality of the
policy in action.’® Since agencies see
cases in the mass while tribunals and
courts see implementation on a case-by-
case basis a considerable potential for
conflict arises. Agencies tend to ignore
the details of the individual case though
there is evidence that they will look to
these matters if subject to external
scrutiny.” In any case they assume that
the other organs of government that
review policies are merely being
obstructionist while administrators are
acting in the interests of managerial
efficiency. But as a British judge said over
fifty years ago sometimes "convenience
and justice are not on speaking terms." .

lor courts and tribunals, in contrast,
policy is normally seen as a means to an
end, especially in the judicial review
jurisdiction. In any case the rule of law
asserts the supremacy of law over policy.
One consequence of this difference of
perspective is that lawyers . see
compliance with law as an end in itself,
while administrators see law as a means
to an end. It is not surprising then that the
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executive and the judiciary should conﬂlct_xkiv.u
in this area of the law. T

The
policy

problems with

While administrative policy may be useful,
excessive reliance on it may engender
certain problems. First, policy is rarely
written with the precision of legislation
and thus may actually be rather unclear.
Where this is the case the courts will
generally not inspect it too t:lo'sely.72 On
the other hand unclear policies run the
risk of either being interpreted in ways
adverse to the agency's objectives or
being regarded as inapplicable in a given
case. On occasion the courts and
tribunals have been very critical of policy
on the grounds that it was vague and
poorly drafted.”

Secondly, ascertaining the terms of the -

policy may be difficult. In some cases the
court may require dlcclocure for the
purposes of judicial review.” In other
cases statutes either allow for policy
announcements to be made or require
that they be made and in some instances
require that they be published in a certain
form and in a certain outlet such as a

administrative

government gazette. Two policies on the -

same subject matter may exist and it may

not always be clear which i |s the operatwe .

policy at any particular time.”

Thirdly, there is a risk that the agency will
prefer its policy to the extent that it
assumes that the policy is the sole
variable in the decision-making equation.
This might mean that both relevant legal
criteria and the merits of the individual
cas7e are simply not taken into account at
all.

Fourthly, the policy might induce laziness
and encourage a lack of imagination in
decision-makers. Administrators may stop
searching for better answers. This would
be a particular problem in a turbulent
policy environment where past solutions
had calcified in unexamined policy and

may prove to be an unsuitable response

to a new sntuatlon
The basic legal rules

The courts accept and even weicome
informai policy’” for any of the reasons
stated above, but they have laid down
certain rules for its use.

(1) The policy must be relevant to the
subject-matter and purposes of the
statute’ other relevant statutes™. and
even the Constitution if it is relevant.

One of the central concerns of the courts
has been 1o ensure that all relevant
factors are taken into account in making
decisions while at the same time insisting
that no irrelevant matters may be ..
considered. The problem is to decide .
what is relevant or not. Many statutes lay
down criteria that the decision-maker
must take into account. Where the statute

specifies criteria or at least the agency is

confined to a relatively narraw function it
may be easy to establish if a policy is
relevant or not.®! In one Victorian case the
court held that it was irrelevant for a
transport licensing agency to take into.
account a general government policy of
favouring returned servicemen by denyin'g
a licence to an applicant who had not
served in the armed forces.*
no rational connection between fitness to

operate a transport business and military

service. In contrast where the policy is
decemed to have a mandatory effect the
court may conclude that it is a relevant
consideration and that the failure of the
agency to take it into account vitiates the
decision.®

Sometimes, however, the specified
variables are deliberately vague.
official who may or must consider the
"need for services™ or the "standard of
service" is given no guidance as to what
these terms mean. Where the statute
does not specify the matters to be taken
into account the courts are likely to defer
to an agency'’s judgment unless the policy
is clearly irrelevant. The perception of
what counts as relevant probably
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changes over time. It is doubtful, for. ..

example, that if presented with the same
matter today the High Court would agree -

that an agency could deny approval of a
land transfer on the grounds that ltalians
do not make very good farmers especially
where irrigation is concerned.

The best example of a vague criterion is
the expression "in the public interest”. The
public interest is virtually anything that the
decision-maker decides it is, except
matters that are obviously in someone's
private interest and which have no public
character.?® One meaning of the term is
that refers to matters wider than the
merits of the individual case and
embraces matters of concern to society at
targe.”” On the other hand even where
the term is used in a statute the first
essential is to have regard to the statute
as a whole for even the "public interest"
may be confined by an exhaustive list of
statutory criteria if the statute in question
€0 provides.88

In other cases the statutory list may not
be complete. The decision-maker must
turn to the statute as a whole to discern
its objectives or policy.®* Unfortunately not
all statutes disclose policies™, and if they
do, these may conflict with each other.
The objective of health and safety

legislation is clear: tc promote health and

safety. But this is not an objective to be
pursued at all costs. Agencies are aware
that they may close down factories or
restaurants that pose a major threat to
health, but are loath to do so unless the
case is clear and c;omp»:elling.sJ1 Such
cases are rare; more usually the threats
are minor. Closure in these cases may
throw people out of work and create even
greater problems for the unemployed, the
owners and other government agencies.

Partisan political factors are always
irrelevant. A decision-maker cannot act or
refuse to act merely, or even largely, in
order to avoid criticisms in the
legislature® or even by the press or
public. Nor can elected officials take

decisions to thwart statutory objectives

because they do not agree with them, or.
have been elected on a platform to
oppose them.” On the other hand it is ..
recognised that in some instances’
especially where decisions are taken at
the highest levels, the public interest may
require that public opinion be considered
and be to that extent politic:al.94 This point
has emerged in parole decision-making
especially where the person seeking
parole has a notorious past.® The
distinction between the two classes of
“political" cases is that the decision-maker
in the first class of case has only
considered his or her own political
position while in the second case wider
public interest considerations are at

stake. This may not be conceptually
satisfactory as a distinction but the courts
are here trying to deal with political -
realities as well as to maintain the -
integrity of the decision-making process. 7
There may be other grounds upon which
a policy may be attacked such as that itis
unreasonable in a Wednesbury®® sense
though attempts to mount such attacks
have generally failed. Thus in a recent

case an English court held, in what it .-

called a 'hard case’, that the policy of

excluding homosexuals from the armed *

forces was not irrational or contrary to
European human rights standards as |

these did not have the status of law in

England.” Again policies that are applied -
in violation of the requirement to accord a
fair hearing™ or which are misinterpreted
may constitute an error of law and may be
reviewable on that ground.*

(2) The policy, if relevant, must not be
cast in a rigid form nor mag it be applied
in an inflexible manner' 0, uniess of
course the policy is explicitly sanctioned
by statute.”' A decision-maker must not
fetter his or her discretion by adopting or
applying rigid no-exceptions policies. g
Whether such a policy exists is a matter
of evidence'® and whether, if it does
exist, it has been applied in an inflexible
manner is also a matter of fact.'™ Nor
may decision-makers adopt policies that
conflict with their statutory powers. The
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classic statement of this view was made
in 1919 when it was said:'®

There are on the one hand cases where
a tribunal, in the honest exercise of its
discretion, has adopted a policy, and,
without refusing to hear an applicant,
intitnates to him what its policy is, and
that after hearing him it will in
accordance with its policy decide against
him, wunless there is something
exceptional in his case . [If] the policy
has been adopted for reasons which the
tribunal may legitimately entertain, no
objection could be taken to such a
course. On the other hand there are
cases where a tribunal has passed a
rule, or come to a determination, not to
hear any application of a particular
character by whomsoever made. There
is a wide distinction to be drawn
between these two classes.

There are various reasons for thi$
doctrine. Firstly, a rigid policy would have

the effect of turning an informal policy into

a rule of law and that would be
tantamount to giving policy legislative
status. That in turn might evade the legal
requirements of rule making and various
forms of legislative review of rules made
under statute. Secondly, rigid policies
ignore the fundamental legal requirement
that discretionary decisions are to be
individual and only made after
consideration of the merits of the
individual case.'® This means that the
decision-maker must consider
possibility that a particular case is an
exception to the policy, but is still within
the ambit of the law. If the decision-maker
does not display an open-minded attitude
in this respect, he or she might fall into
the error of supposing that the policy is
the law, and that it is the only variable in
the decision-making equation.’ Thus a
policy cannot be the only consideration
nor can it ignore relevant statutory criteria
or the merits of the individual case. In
practice, decision-makers may have to
consider: (a) relevant statutory criteria, (b)
relevant policies, and (c) the merits of the
individual case. The merits are always
relevant though they may not be always
decisive.

the -

The evaluation, including the weight, of -
these variables is left to the decision-
maker,'® and he or she may (perhaps
inevitably) attach more wel%ht to the -.
policy than to other factors.” This may
occur where the policy is well established,
has been formulated with the agreement
of the industry and even represents
international policy.' In the case of the
jurisprudence of the Commonwealth AAT
there is explicit recognition that generally
greater weight will be accorded to policies
made or approved by ministers and which
are also subject to legislative scrutiny
than those that merely emanate from the
public service and are not subject to
parliamentary review.'"

A decision-maker is however constrained :
by two considerations when weighing or
evaluating policy. First, he or she must *

not fail to consider all relevant factors or &

attach so little weight to them that the
decision-maker appears to have failed to
consider the matter properly.m Secondly,
if a statute indicates the relative weight of
certain factors the decision must reflect
that requirement.113

factors the reviewing agency may take
this into account but is not absolutely *
bound by this statement."™ :
decision-maker approaches the matter in -
accordance with these considerations it is
legally permissible for an agency to arrive
at the same result in all cases. The fact
that the same result is arrived at in all
cases decided so far is not evidence, in
itself, of a rigid policy.'"™

(3) A decision-maker must listen to
arguments that request either that the
policy be changed, or that an exceplion
be made in an individual case, even if
that entails allowing further exceptions to
those already aliowed in the policy
statement.””® In cases where it is
proposed to apply an existing policy the
onus is on the agency to justify the
application of the policy; it is not the duty
of the applicant in such cases to bear the
burden of showm? that the policy ought
not to be applied.
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(4) A policy must not be adopted that
effectively biases a decision-maker. Bias

in law refers to a situation in which a -

decision-maker has either a direct
financial interest in a decision or has pre-
determined the outcome of a decision.
Most commonly, problems arise from pre-
determination. Pre-determination may
arise either during proceedings where
hostility or other indications suggest bias,
or from acts, including statements, made
outside the proceedings.

Bias does not include a general policy
posture or the leaning of the mind in a
certain direction. The courts recognize
that administrators, especially when they
handle many cases, or where the statute
requires a certain policy posture, often
have general ideas about the subject-
matter. An unbiased mind is not an empty
mind nor is it free of opinions. That would
be unrealistic. It is common, for example,
for agencies to announce policies for the
rcasons wc saw above. This is not bias,
unless, of course, the policy is. cast in a
rigid form™® or is one that is clearly
intcnded to determine a particular case.
In one High Court decision the status of a

policy announcement by the
Commonwealth Conciliation and
Arbitration Commission was

considered.”™ The Commission, which
had the dual role of resolving individual
wage disputes and of regulating wages
policy as a whole,”® had announced that
"where industry conditions permit" it would
favour an equal pay for equal work policy.

One reason for making the
announcement was the hope that
employers and employees  would

voluntarily comply with this policy. A
group of employers challenged the
competence of the Commission to hear a
particular case on the grounds that the
announcement was bias by
predetermination. The High  Court
concluded that the announcement did
indicate a general policy posture, but its
terms also indicated a flexible attitude to
its implementation.”?! The case might
have been decided differently if the
Commission had announced that in every

case without exception the policy would
apply. The court also pointed out the

benefits of encouraging agencies 1o -

announce ‘their policies, and that to hold
otherwise might discourage policy-making
in general, or at least, drive it
underground.

Can an agency when presented with a
case that also raises policy issues
consider the policy issues before deciding
the merits of the individual case? In a
recent case in Ontario it was held that an
agency may discuss a particular case for
the purposes of policy-making even
before a final decision is made in that
case.' This is permissible if at the policy-
making stage no decision is made in the
case and nothing transpires at the
meeting that should be brought to the
notice of the parties in the case.

Emerging problems

One of the difficulties that has arisen in
recent cases is whether an agency is
bound by its announced policies. We
considered earlier what the decision-
maker must do where an exception to a
policy is sought. Here we will consider
situations where a citizen seeks to hold
an agency to its policy. A related question
is whether or not an agency may depart
from its policies and, if so, are there any
constraints on this process?

(a) Adherence to Existing Policies

it was once thought that because informal
policies are not in legal form they could
be changed whenever the agency was
inclined to do so0.'® One reason for the
emergence of informal policies was that
they were supposed to be very flexible:
no legal formalites were required to
change them. The courts have had other
ideas. In a major decision in 1983 the
Privy Council, on an appeal from Hong
Kong, held that as long as it is consistent
with good administration the government
is bound by its announced policies."* In
that case a promise was made by the
Hong Kong government that illegal
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immigrants from Macau would have their *

cases decided on the merits of each
case. On the facts the authorities did not
so consider one application and the Privy
Council allowed the appeal against the
immigration department decision to send
the applicant back to Macau. The
promise, be it noted, was as to process
and did not commit the Director of
Immigration to any particular substantive
outcome. Holding the Director to the
promise did not infringe the no-fettering
rule, but rather upheld the fair hearing
requirement, something that Bankes LJ
noted in the Kynoch case as essential in
decisions involving the application of

policy.

The law now is that in situations where an
agency promises a hearing before a
_ decision is made, or where there exists a
practice of granting such a hearing, the
agency must adhere to this promise or
practice while the 5policy in question
remains in place.””™ This view was
followed in other Commonwealth
jurisdictions including Austratia."®

An alternative argument for holding an
agency bound by its promises may be
found in the Verwayen decision."'That
case concerned whether a promise made
by the Commonwealth not to contest
liability in a negligence action and not to
rely upon the statute of limitations was
binding or could be departed from. The
court held that the Commonwealth was
bound by its promise and did so
apparently on the basis that a departure
would be unfair in this case.The effect of
this decision which has yet to be applied
to a purely administrative matter would be
to prevent second thoughts by agencies
where lhis would work injustice. The
benefit of the Ng Yuen Shiu line of cases
is that it does not prevent an agency from
changing its policy and probably does not
prevent departures from existing policy in
individual cases where this can be
justified. What it does prevent is the
inexplicable or irrational non-application
of an announced policy.

There are situations where the
requirement that an agency adhere to its

announced policies will not apply. Firstly, ..

if it is clear on the face of the promise that
it is not intended to be binding, or is
clearly temporary in nature, then the
agency will not be bound by it or bound
by it beyond the time limit, if any. If the
announcement is in the nature of a
general intention rather than being highly
specific, then no legitimate expectation to
a hearing will be created by it. On the
other hand if the promise is highly formal,
or the context indicates that it is intended
to be binding, or the policy has been
published in a clear form or even
repeatedly published over a long period
then the government will be bound by it.
Lastly, if an agency publishes in non-legal

form advice that is erroneous in law, then .

the court may examine such advice or
policy.'? .

On the other hand it is unlikely that a
promise of a particular substantive
outcome would be held binding, unless it
were in a valid legal form such as a
contract, since this could be attacked
either as bias by pre-determination or as

a fettering of a statutory discretion. Even
promises of certain types will not be "3

upheld if they are contrary to well known

principles of constitutional law. Thus the

executive cannot promise not to exercise
legislative powers and agree not to ™
introduce  legislation.™  Such  an
undertaking is a fettering of legislative
powers and almost certainly unlawful.'®

Secondly, any promise or practice must
be consistent with the law. An agency
cannot agree to overicok all breaches of
the law, though it may choose in an
individual case to take no enforcement
action. An agency does have a general
duty to enforce the law, but within this
geneial duty it may, in individual cases,
decide not to enforce the law. What the
agency cannot do is adopt a policy or
practice not to enforce a particular law at
all or decide on substantial non-
enforcement.”' To hold otherwise would
be tantamount to allowing the executive
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to suspend or dispense with the operation
of the law." If, by reason of genuine
resource limitations, full enforcement is
not possible the courts will allow selective
enforcement though they must be
satisfied that an illegal policy is not in
place.”™ The courts also recognise that
resource limitations will mean that priority
may have to be given to some problems
rather than others and that more
personnel may have to be allocated to
some acfivities and districts than others.
On the other hand, where there is a clear
duty to enforce, the agencies will be
allowed little iatitude not to act.™*

(b} Changes fo existing policies

The law on policy change is less clear.
The problem is that if any agency were
bound forever to adhere to existing
policies it would become a prisoner of its
policies. If it were discovered that a policy

is outdated or even mistaken an agency

should be permitted to change it."* So far

no case has held that a policy cannot be
changed at all. In one recent case™ it
was said that a policy could be changed
at any time, but there appear to be rules
governing these changes.

If an agency announces a policy, it
cannot secretly change it. That is, the
decision-maker cannot allow the
announced policy to stand while operating
the new policy behind the scenes. This
would be grossly unfair since an applicant
would frame an application on the basis
of the announced criteria only to discover
that a different set of secret factors were
operative in such a case.”™ If the
decision-maker wants to change the
policy he or she must first give those who
are relying on the current policy an
opportunity to make representations as to
whelher, in lhe parlicular case, crteria
and procedures different to those set out
in the newly announced policy ought not
to be followed."® Even if an expectation
exists that consultation will occur before a
policy is changed this does not prevent a
policy from being changed.139 In other
words there is no legitimate expectation

that a policy will never be changed and
such expectations as exist based on past
policy may come to an end when a new -
policy is announced." The right to =
change a policy is inherent in the system
of government and in any case as
circumstances change so may policies.
This may arise from a reconsideration of
a previous policy which is discovered on
rational grounds to be crroneous or
mistaken. ™! If the new policy is lawful the
courts will leave it alone. '

Of course the new policy may create new
expectations. It is also clear that an
agenecy should ensure that the policy
does not retrospectively disadvantage
persons. Three situations may be
distinguished here: -

s if a policy is in place and a person
applies for it to operate in his or her - .
case the existing policy should be -

apply.

e if on the other hand an application is
made and before the decision is
taken the old policy is replaced by a
new policy then the decision ought to
be made under the old poiicy."
There seem to be two bases for this.
The first is that a new policy should
be prospective in nature and if
intloduced after the decision-making
process has begun would not apply.
Second, a policy introduced during
the process, or even worse, during
the hearing itself would be a denial of
natural justice since the applicant did
not know of it before the decision-
making exercise in his or her case
commenced."

« If a policy is changed and then an
application is made the agency may
apply the new poicy." The

existence of an expectation that an

existing policy would continue to
apply does not prevent the agency
from lawfully changing its policy and
applying the new policy to new cases
before it. Were it otherwise persons

with an expectation based on the old
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policy could use that expectation to .

prevent policy change altogether.

If the change of policy is actuated by: i

malice or bad faith or is intended to
achieve objectives outside the scope of
the legisiation or is a decision made by
someone with no authority in the matter
and is imposed upon the decision-maker,

then such a policy will not be upheld.™®

The problem here is that as public
servants must obey the lawful and
reasonable order of their superiors; but as
holders of independent grants of statutory
power they must make up their own
minds and not be dictated to by superiors
or abdicate their powers. If the legisiature,
by statute, designates a pailiculer ufficer
or class of officer as having certain
powers then no other person however
exalted may intervene and dictate a

decision, unless of course, that is allowed

by the legislation. This rule is designed to
prevent shifts in decision-making contrary
to the legislative scheme thereby
frustrating the intention of the legislature
and possibly endangering the assignment

of legal responsibility. On the other hand,

there is a need for central policy direction
and couordination, especially in very large
departments with many officers. Many
statutes confer discretionary power upon
individual officers (e.g. police officers),

but it runs contrary to everything that is -

known about complex organisations to
suppose that these officers may act
completely independently of all other
officers in the same organization. One of
the objectives of the leadership in such
organizations is to ensure a degree of
consistency in the exercise of these
powers. The courts have accepted that an
organizational leader may require prior
consultation before certain types of
actions are taken,' but also have held
that organizational leaders cannot fetter
independent grants of discretionary power
by ngid pohcues

Another way of reconciling these
apparently conflicting principles is either
to give an official the statutory power to

intervene or to make sure that directives "_:"ﬁ
from the Executive Council are cast in

general and not rigid terms.

(c) Specifying permissible depariures
from policy

We saw above that an agency cannot
have a policy, in the absence of statutory
authorily to do so, that there will be no
exceptions to the policy. *° In contrast
some agencies, rather than leaving the
maller at large, have attempted 1o
structure decision- making by indicating a
list of perm|551ble departures as part of
the policy.™ If it is made clear that the list
is for guidance only and is not intended to
be exhaustive it will probably survive
review by the courts.”™ One way of

achieving this result is not to specify the
list of permissible departures but to ™
indicate that departures will -only be -

allowed in special or exceptional cases

* without saying what they are.”? At the

very least indicating explicitly that
exceptions may be allowed is regarded as
desirable decision-making practice.'> Not

all agencies do this especially if they wish
silence on the matter to act as an ~

unstated deterrent to such requests, but
those that do need to recognise that the
list can never be so rigid that they will
never consider any exceptions to their
own list of exceptions. There is always
the possibility that an applicant will make
a case for a new departure not identified
by the agency and such arguments must
be heard'™ even if they are eventually
rejected.”™ On the other hand, the
agency may have been sufficiently
imaginative that in practice its list of
allowable departures actually exhausts
the possibilities to date.™®

(d) Publicizing policies and changes in
policy

It seems to be elementary that the
existence of a policy ought to be made
known to those likely to be affected by it.
Certainly courts have recommended
this"” and it is hard to see how a policy
intended to guide applicants'® can be of

41

iy



AIAL FORUM No 12

use to them if they do not know about the

policy in question. In most of the cases on »

policy the policy was known to th

applicant and thuis the issue of availability .
was not considered by the court or

tribunal reviewing the decision.”” In the

few cases where availability of the policy
was an issue it seems that the weight of
authority supports the view that a policy
must be drawn to the applicant’s
attention. In a number of cases, the
courts have stressed that a fair hearing
will be worthless if the applicant does not
know that a policy may be challenged or
an exception sought.“50 In most of the
cases on the role of policy, the policy was
known in one way or another, and in
some instances the courts have insisted

that this been done. In a recent case from
Alberta a draft policy that had not been =

formally promulgated prior to the

proceedings and which was not known or

available to the applicant was held not to
be applicable and the
surrounding it was held to amount to a
denial of procedural fairness. The court
held that although the policy was formally
adopted during the course of the actual
hearing this did not rescue the situation
for the respondent in that case.’ If this
decision is followed in Australia agencies
will not be able to spring a new policy on

an unsuspecting applicant and it is

submitted that this must be in pnnmple
the correct view of the law.

At present there are statutes that make
provision for publication of policies in

particular cases and some of the
Freedom of Infarmation Acts require
policies be made available to the

public.’®® Some FOI statutes create an
incentive to comply on the grounds that
an agency may not apply a pollcy that has
not been made available." But
publication is not a universal
requirement'® and Australia is not alone
in this. Even in the very open American
system policy statements need not be
published under the notice and comment
requirements of the Administrative
Procedure Act 1946 (US).'® Even where
a policy is to be generally available it is

secrecy

permissible for the agency to delete
information if the information would
otherwise result in the document bemg an
exempt document *%®

The only other example of a general
enactment that directly addresses the
question of policy availability is the
Victorian Administrative Appeals Act
1984. In that statute before the tribunal is
obliged to apply a policy the tribunal must
be satisfied that the policy was drawn to
the attention of the applicant or the
applicant could be expected to be aware
of it or that it has been published in the
Government Gazette.'®’

All other examples of a publication
requirement are specific to the particular
statute concerned. Some insist that policy
be laid before Parliament'® or that the
policy be published in the Government
Gazette or even a newspaper.'®®

invalid by

Rescuing policy

severance

an

If 2 policy comprises a number of parts
that are separable without doing damage
to the whole the courts might, where they
find a policy to be defective in par,
exercise the option of severing the bad
from the good." If, on the other hand,
the policy is so inter-related in its parts
that this cannot be sensibly done then the
whole policy will fall. If the policy
comprises conditions, as is often the case
in local planning matters, the severance
option may rescue a policy.

Conclusion

Administrative agencies may adopt and
apply policies provided that they are
relevant to the subject matter of the
governing legislation and are within the
scope of the general law. The policies
adopted by an agency may either be their
own or those of other officials or
departments provided that they are
relevant, are independently evaluated at
the point of implementation and are not
blindly followed. When adopting a policy
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the agency should avoid rigid "no

exceptions” policies, unless the legislation .

permits this. If the agency wants to adopt
such a policy it should seek to have this
written into the legislation. In any case,
the agency must keep its mind open and
intimatc what its policy is to thosc
affected by it and also allow them to
make representations either that the
policy not apply to them or that the policy
be changed. An agency cannot argue that
it is not the policy to announce agency
policies or that it is not the policy to grant
exceptions. In either case the agency
would have, de facto, granted the palicy
the status of law which it does not have.

An agency may change its policies, but as
long as the policies remain in place the

agency must adhere to them. Decision-

makers cannot suddenly depart from
policies or operate a secret policy while
continuing to promulgate a publicly
announced policy. If a policy change is
made all those affected ought to be
notified and allowance made to hear their
representations when the policy is applied
to their case. In any case, the new policy
should operate prospectively and not be

changed out of malice or spite or in order .

to achieve improper objectives.
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409(SCC) ; CJA Local No 579 v Bradco
Construction Ltd (1993) 102 DLR(4th) 402,
416(SCC).

See Ex parte Angliss Group (1969) 122 CLR
546(HCA) for an Australian example of this
phenomenon.

Noe! v Chapman 508 F2d 1023, 1030 (2nd
Cir, 1975) “..one of the values of the policy
statement is the cducation of agency
members in the agency's work."

Starr v FAA 589 F2d 307, 312(7th Cir, 1978).
Stephen Argument,"Quasi-Legislation:
Greasy Pig, Trojan Horse or Unruly Child".
(1994) 1 Aust J of Admin L 144 at 150-151
and 159 citing various public servants.

Re Drake (No 2) (1978) 2 ALD 634,

644(AATY); Re John Holman & Co Pty Ltd and

Minister for Primary Industry (1983) 5 ALN
N219; Re Currie and Secretary, Department
of Velerans' Affairs (1991) 13 AAR 282,
290(AAT).

Re P and Commissioner of Police (1987) 8
AAR 12 (AAT).

Rendevski & Sons and Austrahian Apple and
Pear Corp (1987) 12 ALD 280, 285(AAT).

Re Dainty and Minister For Immigration and
Fthnic Affairs (1987) 6 AAR 259, 266(AAT).
The work done in England by Robert Baldwin

has explored this problem in detail. See his -
paper: "Why Rutes Don't Work", (1990) 53

MLR 321-337. p
D Volker. "Commentary”, in (1981) 12 Fed L
Rev 158, 161-162; Kosmas Tsokhas,
“Managerialism, Politics and Legal
Bureaucratic Rationality in  Immigration
Policy", {1996) 55(1) Aust J of Public' Admin
33-47 at 39-40, 41.

General Medical Council v Spackman [1943]
AC 627, 638(HL(E)) per Lord Atkin.

Bell & Colville Ltd v Environment Secretary
[1980] JPL 823, 825(QBD)

Phillips v Secretary, Department of
Immigration and Ethnic Affairs (1994) 48 FCR
57, 81C-E{Gen Div); Gerah Imports Ply Ltd v
Minister For Industry, Technology and
Commerce (1987) 17 FCR 1, 10(Gen Div).
This is now the established practice in New
Zealand: New Zealand Fishing
Association Inc v Minister of Agriculture and
Fisheries [1988) 1 NZLR 544, 554-555, 561~
562, 568(CA); Minister of Energy v Petrocorp
Exploration Ltd [1989] 1 NZLR 348, 352(CA),

Industry

75

76

77

78

79

80
81

82

83

84

85

86

Attorney General v New Zealand Maori
Council [1991] 2 NZLR 128, 136(CA).

Re The Commonwealth of Australia and Frank
El-Hassan No 429 of 1984 (1 October 1985)
Federal Court - General Division para 19.

Re MT, KM, NT and JJ and Secretary,
Department of Social Security (1986) 9 ALD
146, 150{AAT)

McCartney v Victorian Railways
Commissioners [1935] VLR 51, 66 (FC), In re
Gosling (1943) 43 SR(NSW) 312, 317(CCA);
Legal Services Commission of NSW v |
Stephens [1981] 2 NSWLR 697, 701(CA). Rv
Clarkson (1982) 148 CLR 600, 612-
613(HCA); Thurecht v DCT (1984) 3 FCR
570, 588-589(Gen Div); Coco v DCT (1993)
43 FCR 140, 147 (Gen Div)(Fed Ct). The best
single account is to be found in Re Drake (No
2) (1979) 2 ALD 834, 640-641, 642-643(AAT).
Hall v Vaucluse MC (1847) 16 LGR 139,
143(NSW Land & Val Ct) ;Green v Daniels
(1977) 51 ALJR 463, 468(HCA), Croft v
Minister of Health (1983) 45 ALR 449, 464-
465(Fed Ct); Hindi v Minister For Immigration
and Ethnic Affairs (1988) 20 FCR 1, 16(Gen ..
Div); Bryant v DCT (1993) 26 ATR 541,
542(Fed Ct FC).

it is now arguable that a policy that is o

discriminatory on an impermissible ground
might be struck down: Re Partridge and
Manitoba Securities Commission {1980) 63
DLR(4th) 564, 572g-h{(Man QB)

James v Pope [1931] SASR 441(FC)

Ex parte S F Bowser & Co, Re Randwick MC
{1927) SR(NSW) 208, 215-216(SC) See also
R B Agencies (SA) Pty Ltd v Pope [1870] SA
Licensing Court Reports 14, 16(FC), Marks v
President etc of Swan Hill [1974] VR 896,
904(SC). ;
R v- Transport Regulation Board ox parte
Ansett [1946] VLR 166, 177(SC)

Minister for Human Services and Heaith v
Haddad (1996) 137 ALR 391, 399-400(Fed Ct
- Full Ct)

See Family Radio v Australian Broadcasting
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(NSW) v Browning (1947) 74 CLR 492(HCA).
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at 497.
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Findlay v Home Secretary [1985] AC 318,
335¢-d(HL(E)); R v Mott (1994) 75 A Crim R
74, 82(Qd CA),Whithair v Attorney-General
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specific request. -
5 USC Code Sec 553(b )(3)(A) (d)92) 1994 2
edn),
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PART 8 OF THE MIGRATION ACT 1958:
THE NEW JUDICIAL REVIEW REGIME TAKES HOLD

Refugee Review Tribunal*

Edited version of a paper presented fo

AIAL seminar, Recent Developmenis in
Refugee Law, Sydney, 20 November 1996

The decision of the High Court in MIEA v
Wu Shan Liang & Ors' has already been
referred to for the important guidance it has
provided on substantive aspects of refugee
law. The High Court also made some
important comments on the proper role of
courts when engaged in judicial review.

The former Chief Justice, Sir Anthony
Mason, in his recent address to an AIAL
seminar entitled “Life in Administrative Law
outside the ADJR Act® predicted that the
decision would have a considerable impact
on the course of judicial review. Sir
Anthony stated that the decision was:

First and foremost, a clear and specific
warning ... against transforming judicial
review generally, not merely review under

ADJR Act, into merits review.

In Wu the judicial review proceedings were
brought under the Administrative Decisions
(Judicial Review) Act 1977 {ADJR Act). It is
clear that the legislature shared the High

*  Paper prepared by Sue Mclithatton,
Member of the Refugee Review Tribunal,
and the Legal Research Section of the
Tribunal - Michael Bliss, Sue Burton, Sobet
Haddad, Cheryl Isles, Steve Norman and

Laraine

Presented in conjunction with the paper
“Recent Developments in Refugee Law"
(1996) 11 AIAL Forum 18 Roberts. With
thanks to Cathy Lam.

Court’'s concern, and this was one of the
reasons for ithe introduction of a new
judicial review regime for decisions made
under the Migration Act, which is more
restrictive than the regime which has
developed under the ADJR Act.

The new judiclal review regime

Part 8 of the Migration Act was introduced
on 1 September 1994 by the Migration .
Reform Act 1992, together with a number .
of other amendments to the Act. Part 8 -
sets out a distinct judicial review regime for .
“judicially reviewable decisions” as defined. *
under section 475 of the Migration Act.
These include decisions of the Refugee
Review Tribunal, but not decisions of the
Department of Immigration and
Multicultural Affairs which are reviewable
by the Tribunal. '

Part 8 of the Migration Act effectively
removes a section of administrative -
decision-making  from  the . general_ -
framework of judicial review and constructs.™
another mechanism for judicial review for
those decisions.

In the second reading of the Migration
Reform Act, the then Minister for
Immigration, Gerry Hand, stated that the
intention of Part 8 was to “make the
application of the legal concepts of
migration decision-making predictable”.

To summarise the changes:

« First, the Federal Court does not have
any other jurisdiction in relation to
“judicially reviewable decisions” as
defined, including under section 39B of
the Judiciary Act 1903, or under the
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ADJR Act except as provided for under
section 44 of the Judiciary Act?

»  Secondly, there is a strict time limit as
to when an application for judicial
review must be made, which the
Federal Court has no power to
extend.”

» Thirdly, the grounds of review are
significantly limited in comparison with
the grounds available under the ADJR
Act. In particular:

— review on the grounds of relevant
and irrelevant considerations is
excluded® :

— review on the ground of denial of

natural justice is  excluded®
although actual bias has been

introduced as a separate ground7

— review on the ground of
unreasonableness is excluded®

— there is no residual ground of
"other” abuse of power or
“otherwise contrary to taw"®

In a comprehensive paper entitled "Judicial

Review and Part 8 of the Migration Act -

Necessary Reform or Overkill"'® Dr Mary
Crock set out the changes and discussed

the reasons for the changes in some detail.

This paper will address a few of the recent
judicial developments 'in relation to two
aspects of the new regime - first, when it
applies, and secondly, how it applies.

To which decisions does Part 8 apply?

After 1 September 1994, when Part 8 was
introduced, the Federal Court proceeded
on the basis that applicants could bring
applications for review of refugee related
decisions under the ADJR Act and section
39B of the Judiciary Act. This was
presumably because of the view that there
were accrued rights where the application
to the Refugee Review Tribunal had been

made prior to 1 September 1994. Neither
the Minister nor the applicants took issue
with this approach.

The jurisdictional question was finally -
considered in Mahboob v MIEA & Anor,'"!
even though both parties had argued that
the court had jurisdiction under the ADJR
Act.

in Mahboob, the new provisions for judicial
review had commenced after the applicant
had applied to the Refugee Review
Tribunal but before the Tribunal had made
its decision. The question was whether the
applicant had an accrued right to have his
application determined in accordance with
the law in force at the time his refugee
application was made.

The Court found that where a Refugee
Review Tribunal decision had been made
on or after 1 September 1994, the
applicant had no accrued right to make an
application for judicial review under the
ADJR Act. Despite the fact that both parties
argued that there was jurisdiction, the

‘Court found that it had no jurisdiction in this

matter as the application to the Court was
lodged out of time according to Part 8.

The issue of the applicability of Part 8 of
the Migration Act was considered more
recently by the Full Federal Court as a
case stated in Dai Xinh Yao v MIEA &
Anor."? Mr Dai was in a similar situation to
Mr Mahboob, as he had applied to the
Refugee Review Tribunal before Part 8
came into effect, and the Tribunal decision
was made after Part 8 came into effect.

The Court did not find it necessary to
decide whether the ability to seek judicial
review could be an accrued right, as
section 39 of the Migration Reform Act
clearly expressed an intention that no rights
were to accrue. Section 39 is a transitional
provision which provides that refugee
related applications made before 1
September 1994 and not finally determined
at that time are to be treated as protection
visa applications. The Court stated that
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section 39 disclosed an unambiguous
intention to rebut the presumption against
retrospectivity and the presumptlon against
the ousting of the court.”® The decision m
Mahboob was followed.

It is now clear that Part 8 applies to all

decisions made by the Refugee Review
Tribunal after 1  September 1994,
regardless of when the primary decision
was made, or the application for review o
the Tribunal was lodged.

As a result of the uncertainty of the
application of the review regimes of the
ADJR Act and the Migration Act, a number
of practitioners prepared parallel
applications under both. In Lal v MIEA™ the
applicant did so, later abandoning the
ADJR argument at trial. Although the
applicant was successful, Madgwick J
awarded part costs against him on the
basis that he had put the respondent to the
unnecessary extra expense of preparing
the ADJR issue.

Judicial consideration of substantive
grounds for review under Part 8 of the
Migration Act 1958

As the scope of the application of Part 8
has only recently been settied, judicial
consideration of the substantive grounds of
review under Part 8 is only now starting to
oceur.

Unreasonableness no longer available as a
ground of review (paragraph 476(2)(b)).

In Velmurugu v MIEA™ Olney J confirmed
that the Court had no jurisdiction to review
a  decision on the  basis of
unrcasonablcness under Part 8.

Natural justice (procedural faimess) no
longer available as a ground of review

(paragraph 476(2)(a))

Paragraph 476(2)(a) provides that denial of
natural justice is not a ground of review.
The Explanatory Memorandum (EM) notes
thal the rules of natural justice have been
replaced by a codified set of procedures

which will provide greater certainty in the
decision-making process. This suggests
that the “"procedures” ground of review is
likely to be relevant where a breach of the
rules of natural justice is alleged.
Procedures nol
476(1)(a))

observed  (paragraph

Paragraph 476(1)(a) provides a ground of
review ‘where procedures that were
required by this Act or the regulations to be
observed in connection with the making of
the decision were not observed”.

The EM indicates that this ground ot review
is “complementary” to paragraph 476(2)(a)
which provides that an application for
judicial review cannot be made for a breach -
of the rules of natural justice. ~

The EM points out that the new decision-
making scheme sets out: .

with greater certainty the procedural
requirements to be followed to ensure that
applicants are provided with the protection
necessary to receive a fair consideration
when decisions are made.

It was thought that the common law rules
of natural justice were uncertain; so those

rules were replaced by a codified set of

procedures which would afford the same
level of protection to individuals but would
also have the advantage of greater
certainty in the decision-making process.

The code of procedures to which the EM
refers here is clearly the code of
procedures under Part 2, Division. 3,
Subdivision AB of the Migration Act - “Code
of procedurc for dealing fairly, efficiently
and quickly with visa applications”. But this
subdivision does not apply to the Tribunal's
decision-making process, and decisions to
which the subdivision does apply are not
judicially reviewable.

it is understandable therefore that
applicants have looked elsewhere for
procedures which do apply to the Tribunal,
and which might be covered by the “failure
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to observe procedures” ground. The
provision which applicants have generally
sought to rely on is section 420.

Section 420 requires that:

(1) The Tiibunal, in carrying out its
functions under the Act, is to pursue
the objective of providing a mechanism
of review that is fair, just, economical,
informal and quick.

(2) The Tribunal, In reviewing a decision:

(@) is not bound by technicalities,
legal forms or rules of evidence:
and

(b) must act according to substantial
- justice and the merits of the case.-

These statutory requirements are an
obvious means by which applicants for
judicial review can attempt to reintroduce
procedural fairness as a ground of review
under the “procedures” umbrella.

Although a number of recent cases have
dealt with this issue, the relationship
between section 420 and the grounds of
review under Part 8 is not yet clear.

In Velmurugu v MIEA® the applicant
argued that the Tribunal had not acted
according to substantial justice and the
merits of the case as required under
paragraph 420(2)(b), and therefore had not
observed a required procedure in making
the decision (para 476(1)(a)).

Olney J found that the Tribunal did not fail
1o observe procedures required by the Act
in failing to act according to the merits of
the case. His Honour stated:

The exclusion of the unreasonableness
ground and the fimitations placed upon
the circumstances in which the no
evidence ground can be relied upon are
clear indications of an intention to restrict
the opportunity to seek review on a basis
which would involve a consideration of the
merits of a case. A decision on the merits
of a case does not involve a procedure

and thus could not give rise to rewew on
the ground described in s. 476(1)(3)

In Wannakuwattewa v MIEA & Anor'® it
was argued that the Tribunal had failed to
observe the procedures required by section
420, in particular paragraph 420(2)(b). His
Honour found that he did not need to
determine whether section 420 establishes
“procedures” for the purposes of paragraph
476(1)(a), because on any view the
Tribunal had made no error.

in Zakinov v Gibson & Anor,'® North J
considered the same argument, and
agreed with the conclusion of Olney J in
Velmurugu that:

a challenge to a decision on the merits
does not involve a contravention of any
procedure set out in 5.420(2)(b) and thus  ~
cannot gwe rise to a review under =
5.476(1)(a)".

In the more recent case of Kulwant Singh v
MIEA & Anor,”' North J added that it was
doubtful that paragraph 476(1)(a) related to
procedures which were not expressly
stated in the Act - examples of expressly -
stated procedures being the obligation - of
the Tribunal to give an applicant the
opportunity to appear (para 425(1)(a)) or
the requirement for the Tribunal to glve
written reasons (section 430).

However, in the decision of the Full Federal
Court in Dai v MIEA Davies J noted, obiter,
that the procedures adopted by the
Refugee Review Tribunal must be “fair’
and “just” under paragraph 420(1)(a), and
that if this did not occur in a particular case
an applicant would be entitled to relief
under paragraph 476(1)(a) of the Act (on
the ground that the procedures required by
the Act to be observed in connection with
the maklng of the decision had not heen
observed). 2 This case suggests that the
Court may be prepared to take a broad
view of the “failure to observe procedures”
ground in order to permit a consideration of
procedural fairness issues.
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Most recently, Drummond J in Ma v Billings
& Anor® firmly stated that section 420
imposed an obligation on the Tribunal to
comply with the rules of natural justice,
while paragraph 476(2)(a) prevented
correction of a failure by the Tribunal to do
so0. He added that paragraph 476(1)(a) did
not provide a ground for judicial review for
breach of the rules of procedural fairness
except where the Migration Act or
Regulations themselves specified a
particular aspect of the rules with which the
Tribunal must comply - such as the
obligation to provide an applicant with an
opportunity to appear before it (para
425(1)(a)).®*

The law in this area is clearly not yet
settled. There appears to be a degree of
tension between the judiciary's traditional
attachment to the concept of procedural
fairness as a central element of judicial
review, and the intention of the legistature
to ensure procedural fairness is complied
with by setting out the requirements in a
statutory framework rather than allowing a
general ground of review. Put simply, there
appears to be some tension between the
power of the court and the power of the
legislature  to  determine  what s
procedurally fair. ~

Error of lJaw - error in interpreting the law or
in applying the law to the facts (paragraph
476(1)(e))

The Federal Court has also considered
whether a failure to comply with section
420 of the Migration Act may fall within the
ground of review under paragraph
'476(1)(e) - that the decision involved an
crror of law, being an error in interpreting
the applicable law, or an error in applying
the law to the facts as found.

In Asrat v Vrachnas & Anor,” the applicant
claimed that the Tribunal had failed to put
adverse information to him to allow him an
opportunity to respond. His Honour
dismissed the application, finding that there
was no such failure on the part of the
Tribunal. His Honour did observe that if

" constitute an error

adverse information came to the attention
of the Tribunal, it was incumbent on the
Tribunal to bring it to the attention of the
applicant. If the Tribunal did not do so, and
subsequently used that information against
the applicant, this would be a failure to
accord substantial justice (under paragraph
420(2)(b)). This would amount to an error
of law under paragraph 476(1)(e) of the
Act, being an incorrect interpretation ot the
applicable law or an incorrect application of
the law to the facts as found. His Honour
expressly stated that such action would not
under paragraph
476(1)(a) - that is, it would not be a failure
to observe procedures required to be
observed. '

in Cruz v MIEA the applicant sought to
rely on paragraph 476(1)(e) but the Court
found that the submissions were inviting
the Court to enter into a reconsideration of
the merits, and were based on “a complete
misconception of the proper role of the
Court and the practical restraints on judicial
review”.?’

Whilst some of the decisions are in conflict
as to which ground might cover a failure to
accord procedural fairness, they do
disclose a willingness on the part of the
Federal Court to view a failure to accord
procedural fairess as a reviewable error
under the restricted grounds of review -
contained in Part 8. :

Actual bias (paragraph 476(1)(f))

As stated above, reasonable apprehension
of bias, available under the ADJR Act as
part of the natural justice ground of review,
has heen excluded under Part 8. However
bias remains available as a ground of
review in the more limited form of “actual
bias”.

In Wannakuwattewa v MIEA,28 North J
found that to establish actial bias, the
applicant had to show that the Tribunal had
a closed mind to the issues raised and was

. not open to persuasion. Mere expression of

doubt was not actual bias.
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In Sarbjit Singh v MIEA® Lockhart J found
that a preliminary conclusion about a
particular issue involved in an enquiry is not

sufficient to -establish actual bias. His
Honour also found that irritation,
impatience, or even sarcasm do not
establish actual bias. As in

Wannakuwattewa, the Court found that
actual bias exists only where evidence
shows that preliminary views are incapable
of being altered because the decision-

maker
prejudged the case.

has and irrevocably

These decisions

unfairly

confirm that the test for actual bias is very
_difficult to satisly.

While it is now apparent which decisions
fall within the ambit of Part 8 of the
Migration Act, it is not yet clear how the

Court will interpret the grounds of review. .

The EM to the Migration Reform Act spoke

of the introduction of Part 8 as a move -

toward greater certainty. However, the few
cases that have already dealt with the new
judicial regime indicate that that certainty is
yet to come.
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