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“The heart of the matter is that
democracy implies respect for the
elementary rights of men, however
suspect or unworthy, a democratic
government must therefore practise
fairess; ... No better instrument has
been devised for arriving at triith than to
give a person in jeopardy.of serious loss
notice of .the case against him and
-opportunity to meet it. Nor has a better
way . been found for generating the
feeling,  so important to a popular
government, that justice'has been done.”

Frankfuter J in Joint Anti-fascist
. Refugee Committee v. MacGrath 341 US
123 at 129 (1950)

“ All power is, in Madison’s phrase, ‘of an
encroaching “nature’... Judicial power is

~not “immune . against this. . human
~weakness. It .also must be on guard
against encroaching beyond its proper
bounds, and not the less so since the
only restraint upon it is self-restraint.

Frankfurter J in Trop v. Dulles 356 US 86
at119 (1958)
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Introduction

In 1963 in the case of Testro Bros Pty Ltd
v. Tait" a majority of the High Court held
that there was no obligation on inspectors
to accord a company under investigation -
for suspected insolvency the benefits of
natural justice. In 1990, 27 years of
evolution in the principles of -natural
justice, or procedural fairness as it is now
often referred to,2 led to the case of
Anmnells v. M(;C,‘ann,3 where a majority of
the High Court. held that “[it is beyond
argument that the view of the majority in
[Testro] would not prevail today”.

This -evolution in procedural fairness has
been associated with an increased judicial
actlvlsm in protecting the interests of
mdnwduals As a result, the question of
whether natural justice applles has
focused on the interference with those
interests as a Justmcatlon for judicial
interference in the administrative process.
In Kioa v. M/n/ster for Immigration and
Ethnic Affa/rs in what has-been accepted
as an authoritative statement of the Iaw

Mason J held that:

[tlhe law has now developed to a point
where it may be accepted that thereis a
common law duty to act fairly, in the
sense of according ‘procedural fairness,
in the making of administrative decisions
which affect . rights; interests and
legitimate expectations, subject only to
the clear’ manifestation of a contrary
intr&:nticm.6

As this statement illustrates, the obligation
of procedural fairness derives from the
common law, is subject to a clear
manifestation to the contrary, and, most
importantly, arises due to the effect of the
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decision on an individual.” in this way,
procedural fairness has been applied to
protect individual rights and interests,
including

legitimate expectatlons e g

The expansion of the notion of procedural
faimess and the range of..int

affected can be lllustrated’ by the
mtroductlonland £xpon ti I,development

created
" “assurances” ... the
‘ r‘»"exrstence of egular practice ... the
.- consequences nial «0f:the benefit to -
-which the expectatlon relates. ... .or the
.eatlefactron of. atatutory orrtcrra . it
“may’ consrst of an expectatron of a
procedural nght advantage or

" - opporttnity.

The inclusion of legitimate expectatlons
has meant that there is no heed for there
to ‘be an effect on an exnstrng f’IegaIIy
enforceable right, lnterest pnvr!ege or
: Legmmate in this context, refers
e need for posltlve grounds

than a. q ement that the expectatlon be
reasonable There is no need for the
expectatron to'be held by the mdrvrdual in
: their private capaclty but’ rather may be
- ohe-accruing ‘to the public or class of
people in general or based on some
offrcnal‘ or Iegrtlmate action’ 18

However,~:r~the obligation .. of procedural
fairness - “does not - give - substantive
protechon to any right, benefit or privilege
that is the subject of the expectation”. 16}t
is not based on an expectation that
procedural falrness should have been
complied with." The legitimate
expectation derives from a circumstance
"which suggests that, in the absence of
some special or unusual circumstance,
the person will obtain.or contmue to enjoy
a benefit or pnvnege in Breen -v.

personal  liberty, ' status,..
preservation of livelihood and reputatlon.
proprietary rights and lnterests and“

Amalgamated Engineering Union'® it was
suggested by Lord Denning that a
legitimate expectation arose due to a

-belief:. that  the " applicant would benefit
L,unless "there were good reasons against
- him”, Therefore, the concept of legitmate
" “expectations

emphasises that the
obligation to accord procedural faimess
derives from the circumstances in which
that right or interest is being denied and
not the nature of the right or interest
expected. However, it does not suggest
the type of bodies on which the obligations
may be pléced nor the basis on which the
obligation is Imposed. A legitimate
expectation = merely  describes = the
circumstances in  which procedural
fairness has been applied. it cannot be
used :as the basis on which to impose the
obligations of procedural fairness. -

The expansion in the range of interests
protected by - procedural . fairness led
Mason J to'suggest -that “[t]he -critical
questron in most cases is not whether the
principles of natural justice apply. It is:
what does the duty to act fairly require in
the circumstances of the particular
case?"? McHugh J in ‘Minister: for
Immigration and’Ethnic Affairs’v. Teoh®
has buiit on this to suggest that the
rational development of this area requires
procedural faimess to.be applrcable to all
“administrative .and similar decisions made
by public’ tribinals * and = officials”.?
Simitarly, Deane J has stated:

the law seems to me to be moving
towards a conceptually more satisfying
position where common law
requirements of procedural fairness will,
in.. the absence of clear contrary
legislative intent, be recognised as
applying generally to government
executive decision-making.

If these views are accepted, the nature of
the interest affected would only be
considered in determining the content or
extent of the obligation. -

However, these broad propositions about
the application of judicial review and
procedural fairness lack any integrated or
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principled basis or justification. In many
ways these recent views have merely
come to reflect the position of earlier this
century. In 1911, Lord Loreburn LC in
Board of Education v: Rice®* stated that
the obligation of natural  justice was a
“duty lymg upon everyone who decides
anything”.> This statement echoes those
in Wood v. Woad,?® where natural justice
was “applicable to every tribunal or body
of --persons  invested with authority to
adjudicate. upon matters lnvolvmg civil
consequences to. individuals®, 27 and in
Fisher-v. Keane®™ where natural justice
was applied to “any other body of persons
who. decide upon the conduct of others™. 2
Therefore; the question then as now is: in
what circumstances will the brake of
procedural fairness not be applied to
administrative action?

This question arises in two areas: to what
bodies 'or institutions, especially those
outside the government or the executive,
should the - principles “of procedural
fairness be applied; and at what point in
the administrative process should the
obligations of procedural fairness. -arise.
These two. areas are: not distinct. Both
require: -consideration - of - the . changing
institutional ;- structures  of - society,
recognition of the influence of these
structures and the interests they affect,
and of the role of the courts in reacting to
and developing this‘environment.

This paper is concerned W|th the second
of these two. areas in attempting to
examine the boundaries. of the application
of procedural fairness. Chapter ‘one
considers ‘the “influence of the public /
private dichotomy on administrative law.
This . dlchotomy is responsible for the
empha5|s the court places on the
mdnwdual in, defnlng the ambit of judicial
review. lllustrating the meﬁ" icacy of thls
dichotomy suggests that, as a basis at
least for procedural fairmess, this _ is
madequate Chapter two examines an
alternative basis for procedural fairness in
the assessment of discretionary decisions,
based on principles of rationality and

participation. It will be argued that use of
these principles demonstrates how
procedural fairhess can be used fo
enhance the operation of the bodies it is
applied to as well as the interests of
individuals. Chapter three examines how
the emphasis on individuals has led to
inconsistencies in the application of
procedural fairness to administrative
investigations. It ‘applies the theory
developed in the previous chapters to
consider how the question should be
approached in future.

CHAPTER ONE
Judicial Review

Procedural fairness originated from the
principle that no one shall be condemned
unheard.* Today it has developed into
perhaps four distinguishable components:
a person should know the case against
them and have a chance to respond; any
hearing - should be by  an impartial
adjudicator; any decision has to be based
on logically probhative evidence; 3 and the
decision-maker has a duty to inquire lnto
matters which are centrally relevant.*
Procedural fairnéss forms one of the
elements’ of administrative law whereby
courts undertake judicial - review of
administrative agencies. Administrative
law, in--turn, constltutes one of the
“general prnnmples ‘which govern the
exercise of powers, and duties by public
authorities”. ¢

The word ‘public’ in this context has been
used primarily to refer to government-
related administration.. Many of the
remedies available 'in- administrative law
are restricted to control of government
dut:es and powers Procedural fairness
is therefore seen as an aspect of 'public
law’, regulating the relatlons between
mdlwduais and the state.® However,
procedural fairess has been used to
invalidate decisions of purely domestic. or
non-government bodies,36 and remedies
of injunction and declarations traditionally
applicable to disputes between individuals
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in - their. - private: capacity have been
incorporated. . into- - administrative - law.*

This raises the question: of whether:‘public’
is - in:..some -:sense:delimiting. or
determinative “or.4 vvh‘ether it ‘is ‘merely
descriptive:of:theareas in" WhiCh judicial
review. lS applicable‘ oy :

This chapter xamines: the mfluence of the
distinction: between: public and private on
the: development ofa; theoretical basis for
judicial:review:i ‘generat and:procedural
fairness in. particular.: “Implicit.ireliance. on
this distinction: hasled to emphas:s by the
courts: on the: effect on the individual::it will
be argued,. however,. that this reliance
should be reconsidered-in.the.same way
as the distinction has been blurred by
changing socual structures and recognition
of alternative prescnptive foundations.

The ruie of Iaw

The sbope ef j_udj,cia,l; review, espedcially in
relation to procedural fairness, .has
expanded.-over the last half of this
century. 38 This increase; has been seen as
a.response to the diminution i |n iegislative
control- over -executive power®. that: has
accompanled the growth--of: the welfare
state sand- government regulation -As
'suggests

sin- order to achleve a varlety of
is, ‘has taken control of wider
“of social and economic activity,
150 “the legai framework “has ‘become -
increasmgly characterised by - the
" combination of broad statutory provisions
ind  the vesting . in officials -of wide
tlonary powers. [The]_emphasrs ‘
moved from private - rights,
guaranteed: "By explicit-legal norms and
enforceable by - legal :institutions, to a
psystem in which power is exercised. by
officials accordlng to a wide sense of the
lic* interest, which inciudes, but is
much’ wider than the personal interests

L of |ndtv1duals

In' response, administrative law has
fashioned ‘increasing means of judicial
redressfor the individual, whilst trying to
avoid “the exercise of legal control itself
[becomlng] discretionary, sectional and

subjective in the same way as the:

institutions that it seeks to control”.*!

Judicial intervention has been justified
through' a normative view of -the rule of
law. This concept, popularised through the
work of A V Dicey, involves the absolute
supremacy of, and the equal subjection of
all classes:to, the ordinary law of the land
as administered by the ordinary law
courts.*? As a result of this ordinary: law,
the constitution. governing the relations
between individual and state is-not the
source but the consequence-of the rights
of indivrduais as defined and enforced by -
the. courts.*® In this way,. Dicey. argued
that the soc:al political or economic status
of an:individuai was by itself no answer to
legal proceedings,’ ** and hence there was
no need for anything similar-to the then
continental conception of ‘administrative
law!. Public:power beyond that:of ordinary
law: was ‘legitimated . through parliament,
the . -~ courts merely - supplementing
ministerial authorlty to give effect - to
parliamentary intent.* This is still the
foundation : of - review based on the
principles - ‘of  ultra vires, -the -courts
ensuring that “a public .:: body that has
been granted powers, whether. by statute,
order:in council, or some other instrument,
must: not exceed ~the powers so
granted” : Inthis way

[m]uch of the doctnnal compiexny which
besets nineteenth and twentieth century
administrative law can indeed be
explained as the result of the tensions
‘between the policing [of the boundaries
“:of legislative intent] and adherence to'a
strict:requirement.of a private right as.a
pre-condltlon of natural justice standing

Cor substantive revnew

However, the expanSIon in the socnai and
economic role undertaken by the state
and the increase in broad grants of
discretionary power that accompanied it
inevitably led to cntncnsm of this basis for
judicial mtervention ®As Craig suggests:

[tlhe idea that there is an interest in
securing the " efficacious discharge of
regulatory legislation was no part of this
model, except in so far as it was viewed
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as -a. natural correlative of the proper
maintenance  of  external  judicial
supervision delimiting the boundaries of

the Ieglslatuve will.

The courts also reacted to a percerved
meffectlveness of ministerial control of the
executlve by placing emphasis on the
preventlon of arbitrary or oppressive uses

of drscretlonary power in order to protect ‘

‘the nghts ‘and interests of mdrvrduals
The intervention of the courts came to be
based on, and seen by them as necessary
to "protect, the rights and interests of
individuals. The ‘rule of law’ had become a
means by which the courts could subject
the government to compllance with judicial
authority so as to limit the exercise of
public power to protect the interests of
individuals.”® Judicial review was seen as
a method of independent adjudication of a
citizen’s rights and “one of the checks and
balances indispensabie to our democratic
constitutional structure.”®® The application
of procedural falrness as “a duty upon
anyone who decrdes anything”™* was
rmplrcrtly based ‘upon, and hence
restncted to, prevention of |nterference
wrth mdnvndual interests.

Public V. ‘Prlvate

The rule of law, as a justification’ for
review by a non-elected judlcrary, has
been criticised’ as’ undemocratrc Even if
democracy is redefined to mean that no
one person or body should ‘have absolute
power in‘a" souety, ®the rule ‘of law ‘has
allowed judges to take it ‘upon themselves
to demarcate the publlc from the ‘private’
: sphere to determme what is subject to
judicial review. It can be argued that this
demarcation has given rise to much of the
rhetoric behind protectron of the individual
agalnst the state.” PIacnng prlonty on the
private Trights of individuals = has led
“towards ‘increasing jUdICIal supervrsron of
publlc bodies in order to protect the free
exercise of personal liberties “by those
affected '~ by the public power”. 57
Restrictions upon ‘the autonomous rights
of ‘individuals must then be justified in
some way. Public bodies, it is argued,

carry with them the inherent capacity to
restrict this autonomy and hence must act
only when authorised.®® The balance
between private power.and the public
interest is then achieved through the
interaction of liabilities and intervention,
between so-called private and public law.

However, this demarcation has also been
used in the application of the principles of
judicial review to areas outside
government.. - Procedural fairhess has
been applied to expulsion from a privately
owned racecourse due to the publrc
nature of the activities being conducted,®

and to the conduct of sporting
associatlons which promote public
interests ®' The courts have not, however,
extended - procedural fairness to the

-exercise of private nghts in respect of

property by such bodies  or to review of
decisions made under contracts validly
entered mto by government and statutory
bodies.? In these cases, characterisation
as. public has therefore depended on the
nature of the relationship between the
parties and the activities- being pursued,
rather than on the nature .of the parties
themselves.®*. Where the relationship
between the parties has effects beyond
the parties themselves the -courts have
intervened to preserve the autonomous
private sphere - of the individuals
concerned :

Even in the context of government action,
however, the growth in bureaucratic
structures and- diffusion. of decision and
pollcy-maklng power has led to the
distinction  between public and prlvate
becoming - . increasingly. blurred.®®

Conceptions of the public interest have
been reassessed through theories of
interest-group * pluralism - competition
amongst interest groups - and the capture
of self-interested bureaucratic ofﬁcnals

Accompanying this has been the
“‘widespread perception that so called

private institutions were acquiring.coercive

power that had formerly been reserved to
government" The traditional private-law
sense of individual rights has also been
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challenged through the distribution * of
government funds.in the form-of welfare
payments, ‘govérnmeént - contracts, - and
licences-which:have. come tobe regarded
as the: ‘New Property’.®®: These - have-all
influenced - « the. = development:: - of
administrative ‘law ‘through:irecognition of
the diversity of interests that are now at
stake As Galllgan suggests the courts

. seem ‘to: beb commg to: reahse that‘

action of 'a continumg and positive
rigiture, which’ may affect’mignyiriterests,

: community groupior: inleidual

The question then: becomes whether
administrative law is -to:remain principally
concerned with ..the - protection of the
individual against. state power or should
attempt. :to - ensure . the proper
representation = of interests “in  the
administrative process ‘ :

In: criticising the ‘public/private dlchotomy
and the role it plays in-administrative. .law;
commentators such as: Sampford:.and
Airo-Farulla point - out - the  similarities
between public and private- institutionsin
terms of their functions and -effects. . They
suggest:that any. distinction serves only-as
a-formalistic criterion, obscuring the need
for appropriate processes applicable:to-all
institutional ~ structures. As Sampford
suggests

S Anglophone legal theory. does not take
.. non-state. institutions senously It does
not - address  the " existence  of
eaucratic power of managers and the
i abiises to which it:can ‘give rise. It does
~.:not:address the purposes for which the
.. institutions are supposed to- exist and
.,,,_._fhow they might be structured to fulfit
" them. Above all it does not address the
‘ "key ‘guestions about how’ |nst|tutions
“might.be_best structured to ‘achieve their
. purpose

ThlS pos:tion recogmses that institutions
are:not merely an encroachment upon an
individual's autonomy of: a “symptom of
despotict power’? but serve to benefit

both community and individual interests.
Using public law as a limitation only upon
state power serves to perpetuate the view
of government as intrusive in nature whilst
ignoring .the -influence of non-government
institutions. lgnoring the positive functions
of all such institutions “is like saying that
the essence of a motor car is its brakes’. 73
Therefore if administrative. law is to move
away from the public/private divide it has
to: recognise that “the pomt is. to have
institutions .that are capable of achieving
certain ends and to give them the power
to achieve those ends"™ It is the
interaction between the interests of these
institutions, in.terms of their provisions.of
a benefit going beyond that of an
individual and the. interests of individuals
themselves which should be the baS|s of
public law

Dangerous supplements ‘

The recognition of the legitimacy and
benefit of state _power forms the basis of
what Loughlin terms a ‘functionalist’ style
of public law Proponents of this. style
‘view law as part of the apparatus of
government” and hence focus “upon law’s
regulatory and facilitative functions”.” 6 The
rights of individuals are viewed as
emanating_ from the state and liberty is
seen in: the pos:tive sense as. the capacny
or abllity to do. or. enjoy somethlng This
is distingu1shed from the. ideology inherent
in.the rule_ f.law as. described above, or
what Loughlm terms a Normatlwst style
ThlS.. views indiwduals as prior to and
r and hence liberty
as absence of external constraint,
created and preserved through the rule of
law.”®"

These idealised V|ews reflect the
madequacnes in drawmg a _distinction
between public and private To borrow the
terminology of Derrida,’ v conceptions of
public and . private:\ are ‘dangerous‘
supplements. to each other, each
dependent on yet threatened by the other
Private refers to the sphere of the self, but
we can define ourselves only through
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relationships with the world in which:-we
live. - Humans are social beings who
cannot be “abstracted from a particular
~ social and historical context.®® Public is
usually  associated. - with - ideas -of
impersonality, -of commonness, and the
perspective :of universality rather than
particularity. But any reference to what we
share collectively must take account of the
individual ‘components- that*make up the
collectrvrty and® must ‘acknowledge the
private ' interests.”’. _ Therefore,  any
drchotomy between pubhc and - pnvate
cannot.be successfully delineated. As the
functions and operations -of the various
institutional structures prevalent in society
take on divergent and overiapping roles,
any distinction becomes increasingly
blurred ‘Any justrﬂcatlon of Jud|c1al
rnterventlon based on'a publlc | private
dlchotomy is open to crrtlclsm

Conclusio_n
Sir Ge’rardBr'e'nnan ,h’asksugjdested that:

[t]he polltlcal Iegltrmacy of judicial review
depends ... on the assignment to- the
Courts "of that function :by the general
. consent of the community. The efficacy
.,“of judlClal revrew depends -..,.on the
'conf dence of the general commumty in
thé way in which the Courts' perform the
function - assigned | tothem: " Judicial -
revnew ‘has-no. support other than public

‘ 2
O .conﬂdence 8

Howe_ver, such ra statement is
meaningless in...any. smgle mstance
without some" grou,n,d_‘.,on which-to base,
maintain or ascertain that confidence.
Even . if one accepts: -.a _Dworkinian
approach Wthh minimises the emphasrs
on ]UdlClal discretion, through . the
application - of . ‘some . coherent, and
integrated. set . of .principles, the. questlon
becomes:: on what  principles .is . that
application to be made? The Normativist
philosophy:suggests that judicial review is
a means to protect. individual -autonomy
from arbitrary or oppressive exercises of
discretionary -power: but, as. . outlined
above, . this has :led --to reliance: -on
dichotomies of - public and . - private

interests. Such a dichotomy can no longer
serve as a valid justification. As Oliver
concludes, any common law basis for
judicial review should facilitate:

a general theory about the exercise of
power: the doctrines of judicial review]
may apply to power whatever its source,
if it affects vital private interests, or is in
the. ‘public domain’, whether in public or

private hands.®*

This. general theory has to recognise the
institutional structure of contemporary
society. - Judicial - intervention should be
based ‘on theé “interaction belween - the
interests: of these institutions in térms of
their provision - of a public benefit and the
intérests of individuals. Development of
the principles upon which to base judicial
intervention would -then begin with an
examination of the function and operation
of'the various -institutional structures in
which the bodies under question operate.

CHAPTER TWO
Procédurat fairness

Chapter one argued that judicial review
cannot be justified purely on the basis of
the public nature of the body concerned
Administrative’ law ‘should go’ beyond
placmg a brake ‘on publrc authorities and
recogmse the ' institutional structures in
ich it operates  and of Which is part. In
this" way a body of law governlng the
nature of the -decision- makrng ‘function
and the influence and exercise of power
can be developed. This chapter considers
the appllcatlon of procedural fairness in
trie' context of these conclusions. 1t will
lock at the exercise of discretionary power
and the basis on which it attracts the
obligation of procedural fairness. A theory
of the application of procedural fairness
will then be developed through notions of
rationality and participation, which can be
used to preserve, ' without ~explicit .
dlscovery, the |nst|tut|onal ‘structures’ in
which it operates whilst recognising the
influence of such structures on the
individuals affected.
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The nature of discretionary power

I‘n R v." Electricity Commissioners Ex
parte London Electricity..Joint: Committee
Co. (1920) Ltd, 8 Altkln J stated:

excess of their legal authorlty, ;they:are
subject to the: controlllng ]urlsdlctlon -of
GO rts

: -.-;r
of natural justlce 0N the baS|s of a duty to

_ _d;clal and later
quasn-judlcral =in thts context effectlvely
referred to..‘an act:-done:-by .competent
authority, upon. .consideration of - facts and
circumstances; . - imposing - liability. -and
affecting - the. rights: . of .. others”. ° : The
distinction was eventually seen as
creating arbitrary  limits . - upon.. the
application. of natural Justlce " and lt

now clear that the obligation- to: observe
the principles of natural justlce attaches
whether the - authorlty _vjt.ldlgl,)a‘l__‘”_
admlmstratlve ’

S bjectlng a body to review. on the ba5|s
of it “havmg the. duty to. act Judlmally can
- dn- the - - same .way.. as

the exermse of dlscretlonary powervthat
attracts judicial review through  the
appllcatlon of  procedural fairness; the
nature . of the body is relevant only in
determmmg the extent or content of that
application.

Discretionary power is- -used here to
describe a capacity or authorlty, beyond
that : possessed - by an: |nd|v1dual to
adjudicate . upon matters “zinvolving
consequences for individuals.* As Kitto.J
ini: Testro :Bros: -Proprietary Limited v.
Tait®® after referring to the decision in
R/dge V. Baldwm stated :

'fj [o]f course: |t is:not:every statutory power
.. to.do an, act to the prejudice of another.
which’ [glves rise to the obhgatron of
* procedural fatrness] .“The reason is
~~“that there is no dity- to decide anything

upon inquiry:: It:is the duty-of antecedent
. decision.upon some: question that makes‘ .
the anatogy of Judlmal powers at once .

appropnate and compelllng

He then concludes that it is_the authorlty
to make an mqunry and a judgement or
conclusion as a result of that inquiry, a

“power to determine and decide”,”® that
implies the requirement of procedural
fairness. % The source of this power,
whether _ statutory or
contf’ ctual publlc or private, is' not
cntlcal Through .exercising the power to
affect the mterests of others a. decision-
maker:is concerned - with applylng or
considering those interests in some way
To be rewewable the decision o exercise
of power, under questlon must h_ Ve been
made: at ‘the: dlscretlon of the. decusmn—
maker in: the exercise of some: capac1ty or
entitlement to determine the interests of
others. To constltute an  exercise of
dlscretlonary power the™ act rmust’ be
defi nltlve LOF determlnat/ve .of the
questlon belng constdered ~
‘) . N .
The exercuse of thls power is* not of |tself
illegitimate. As argued 'in" chapter one,
dlscret|onary power ‘canbe. seen’'as an
element of the functlonmg of mstltutlons
Which*'seek ‘to'! gnhance “a’ “positive
conception-of the Ilberty of lndlwduals
Exermsmg such power -in- a‘way that
affects an- individual does not: constitute
an“encroachment upon the autonomy: of
individuals in a way inevitably arbitrary ‘or
oppresswe However; the capacity' or
éntitiefient to affect ‘others carries with' it
the " potential for - abuse. Procedural
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fairness is an attempt to ensure the

accountability of - .the exercise of
discretionary power to prevent this
potential.

Sampford suggests that there are four
bases - on which the exercise of
discretionary power can be legitimated -
democracy,- the market, protection of
human rl%h 92 and what may-be termed
altruism. However questions relating to
the market.or altruism in its various forms,
which. ‘may -in. some way validate. any
substantive outcome,; or.the institutional
structures giving rise to that outcome, are
unlikely to be acceptably determined in a
court of law. As Sir- Gerard Brennan
suggests: :

judicial decision-making is a syllogistic
process, involving major and. minor
premises of law and fact. ‘Application of
policy is different, calling for balancing -of
interests “of the individual ‘and’ the
community at large, a process for whlch

the adversary system is ill- equrpped 104

The Irmrtatrons of thrs adversarial process
reflect the motivation for the delegation of
discretionary decision-making. to a body
capable of-.considering: and : balancing
various.: and. - often. largely . undefined
interests. Judicial intervention. has to
recognise its relative unsurtabrllty to take
over..this function. It is almost axiomatic
that judlmal review is concerned “not with
the decision but with the decision- making
process’ and unless the ‘court. observes
that restriction on its power it will “under
the guise of preventrng abuse of power
be guilty itself of usurping power‘
Therefore, any:limitations imposed by the
courts on discretionary - decision-makers
has to be separated from the ultimate
function of that body so as to prevent the
undermining “of ‘that - function. = These
limitations on:the-arbitrary or abusive ‘use
of - discretionary power - should - be
consistent - with  considerations of
democracy and the - provision of human
rights so as to utilise and complement the
adversarial focus of the courts.

Rationality

Galligan responds to the suggestion that
there are no fixed principles preventing
the arbitrary selection of competing values
in the exercise of discretionary power by
asserting that ‘it is an assumption of
modern jurisprudence and political theory
that a condition of the legitimacy and
justifiability of the exercise of any
government power is that deC|S|ons be
rational’.’®® By this it is meant that
“decisions are based on.reasons which
explain and- justify any exercise of power
in terms of some set of wider policies and
purposes Any discretionary decision-
making power: is therefore limited by a
requirement that it not be arbitrary, hat
there be. some reasons for the decision

- outside the particular decision or decision-

maker in questron

Ratlonalrty is only one justrfcatlon on
which to base any particular exercise - of
power. However, having. some reasoned
basis is inherent. in the legitimation of
interference with an individual's interests,
where that legitimation derives from some
justification -.going - beyond the particular
parties concerned. Notions. of ‘consistency,
generality, - continuity and .proportionality
may - also. be - inherent - _reasoned
decision-making.'® Having a justrf ication
removed from the subjective interests. of
the decision-maker is implicit in the
suitability- of review as opposed.to the re-
making - of - any decision. Rationality
requires -that the decision be made.-on a
reasoned rather than-personal basis - the
obligation - of-impartiality - on logically
probative evidence, and after inquiring into
relevant matters. - :

Rationality in this context'® also requires
partigipation: - in . the * decision-making
process in- order to ensure that the
exercise of discretion is. not completely

determined through™ a- competition of

sectoral interests . or . through : the self
interest of the decision-maker. In this way
any decision can reflect the values and
interests of the community in which the
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decision is made. Galligan, in the context
of the exercise of government policy,
refers to paricipation as-requiring that:

- the- decision-maker-have -before him-a . .
full view of the public Interests bearing
upon the éxercise of his power and that -
the - citizen exercise ~ his™* rights. " of

cmzenshlp in helprng to shape the ends e
of power i ; e

Thisr reaso‘nin"g’ “can- just-a /
extended to thie exercise of _drscréti‘onary
power generally: It where' a-decision-
maker ‘is ‘empowered: to make decisions
on the basis of the'interests: of others; that
thoseaffected: shotild-havé some chance
to” partlmpate’ in:: the decisioh-making
process in“order: to ensure the rationality
of ‘that ‘decision.’™" “In' this:» way, the
concept. of partlcrpatron represents” a
recognition’ of the bounded rationality- of
decision-makers."'? They cannot consider
every consequence ‘of their decision but:in
ordar: to “enstire- that the consequencés
they “:-are' " considering * have ,»so"me
relevance, ‘and ‘are ‘correctly founded;
decision-makers - should " -allow:":those
people likely to be affected the opportunity
to‘have some ' bearing : on:ithe “detision.
Procedural fairmess should be: required to
ensuref the accuracy of the reasons and

‘equalrty ‘are inherent ,
rati nahty whrch reqmres ha
be' treated srmllarly WiHet
'dlfferences “in¢Hreatmen
individuals should be based on
conSIderatrons If a decision* ‘

to rnclude consrderatrons person
individual. ©“However, eqUallty

|mpIIC|t in‘the notions of: democracy and
human ‘rights that' Sampford employs

Hence, ‘if “any "exercise of: drscretlonary
power is ‘to be consistent 'with these
principles, it would have to provide-some
means by which those individuals® being

‘Brennan’s .'views - are. accepted,'®

considered could ' participate in the

decision-making process.

The case for participation can, however,
bé put on a wider basis than this. If
« the
legitimacy - of judicial’- review. -ultimately
rests-.on -the .igeneral: consent of the
community.. Analogously, any exercise of
discretionary . power; - should:: “ultimately
stand . for . legitimation - ‘before  the
community .- of interests .it. is . meant to
serve, Participation can then be-seen as a
means ~of ‘securing access: - for the
community.-of::interests to ‘the . decision-
maker:; The .competing. interests .of many
sectors” of -society.-must be . capable of
equal representation in the - ultimate
decision and hence in the decision-making
process: if they are: to be- resolved in a
continuing and posrtrve manner 118

Participation :;.in " -.the applrcatlon of
government . olicy . or functron itself can
also be:. seen “as.an -aspect of the
democratrc process, ensuring that citizens
are” able: ~to: . influence - and : Sreview
government decisions and that their:views
are. - -représented. . ::: Furthermore,
partlcrpatron in this"sense may also’ be

seen-as-an aspect of-an’individual's right

to citizenshij
beyond th

‘«Thrs may ‘be extended
nstrtutlons of government

that

8 'pamcrpatron In tnstltutlons is essentlal for, ‘
-1 -the fulfilment_of human personality: -and
. M,hence a very, rmportant |ndrvrdual rrght

] "_[whrch] ‘means that human ‘rights Iaws

* “should seek t0 “ensure that institutions -
* serve’“those purposes by provrdrngi~-‘~
3part|crpatron rrghts v

Partlcrpatron can therefore be .seen . as
enabling -aprocess. of self-realisation’®
through:- involvement: in-.the. institutional
structures of society. As argued in chapter

one, this interaction between individual

and: - institutional interests, ‘should be
reflected -in ~any justification . for. judicial
review. Rationality ..and : the - resultant
requirements of participation provide that

10
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justification . for. . the imposition of
procedural fairness. :
Therefore, any . obligation. of procedural
fairness :which.requires the participation of
the person affected in the decision under
review should be:based on the reasons
being considered in that decision-making
process.-: Establishing -that an individual
should:be heard requires establishing that
the . decision-making process: involves a
consideration of. the interests of: that
individual.: In-:other- words; -the decision
must be ‘made, at least in part, on the
basis. . of ' reasons . personal -to. that
individual, It is only when the decision-
maker has to make a determination,
based -on: :or- réflecting- considerations
personal to the individual affected, that the
obllgatron of procedural farrness arrses
Participation ensures that consrderatrons
personal to.an individual are: sourced in
some’»‘wa’y from that‘\*individual.

Judicial appllcatron

This conclusron is. at least consrstent wrth
the ‘approach of the “courts "to the
applrcatron of procedural fairness. In
Kioa'?' Mason J held that providing the
applicant with notice of the intention to
make: a deportatron order mrght serve
"only to facrlrtate evasion and frustrate the
objects of the statute’? and hence
where deportation is- based solely on the
fact that the person.. has- been_,declared a

, qurre such :
Howeve ; he then states

; rt may be otherwrse where the reasons
for the: makmg of thie order travel: beyond :
i the fact that the person.concerned is:a::
- prohibited  immigrant ‘and those.reasons . .- .
are-personal’ -fo “him, as, for example .
- where they relate to his conduct health o
‘ 'or assocratrons o

. Brennan J in the same case, after
inferring procedural falrness from  the
manner in which the individual’s lnterests
are apt to be affected by the demsron
goeés on:

it does not follow that the principles of
natural justice require the. repository of a
power to give a héaring to an individual
whose interests are likely to be affected
by the contemplated exercise of the
power in cases where the. repository is
not bound and does not propose to have
regard to those interests in exercising

the power.

As these statements suggest, it is only
where | the decision under question has
been based‘on or reflects considerations
an individual that the
oblrgatrons of hatural Justlce are imposed.
They should not be imposed merely
because an rndrvrdual is affected.

There ‘has been little need for explicit
recognition of such a limit in the decisions
natural justice has . traditionally. = been
concerned  with. Taking into account
adverse. information about an. applicant in
deportatlon cases 125 denyrng the renewal
of ~ a’ lrcence termrnatlng
employment nzr .or. de frrvrng 'someone of
property ..0r: hberty are all situations
which have given rise to requirements of
procedural fairness when the decision-
maker:has" singled out--an individual on
considerations personal to them. Even if it
is=accepted that legitimate expectations
extend the -range of interests- attracting
procedural .-fairness, this: involves
objectively: ascertarnable .criteria:which.are
overridden:or applred on: the basrs of the
partrcular applicantin . questron 0 It has
only: been ‘where:- the ‘reasons for the
decision relate to the ‘person: affected that
the:courts have extended the: principles of
natural- justice to-ensure that the person-is
able to: partrcrpate inithe decrsron

The relatlonshrp between the reasons for
the.decision: and theindividual ‘concerned
has however, been explicitly considered
by ‘the ‘courts through the -concepts of
standing and:justiciability. These. concepts
relate to the - appropriateness of ~any
particular . application: for judicial review:
standing concerning why this -individual
should be before them and seeking
redress;"®!. justiciability - concerning
whether -any applicant should .be entitied
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to relief." The similarity of the tests
adopted has meant that the relatronshrp
between . these concepts and . the
appllcatron of natural justice has become
confused,’®®  the .courts 'struggling  to
reconcile ensuring ‘the ~ legltlmacy of

administrative action with the surtablllty of
the jUdICIa| process for review.

standing "énables “dccess  to'the judlmal
review of that process 138 As Brennan J
suggests

[l]f a poWer |s apt to affect the interests of

> individual: ‘a -way that is
fsubstantlally dlfferent from the way in’
;which-it-is apt to: affect the interests. of
the . publlc at large,. the reposrtory of
power will ordinarily be pound or entitled
to-have regard to. the interests of the -
individual- béfore he “exercises "the

) 136
power.:

In: thls way - Brennan J equates the
interests which - attract natural justice to
those: that : provrde standmg; ~However,
recent:’; developments in: the rules:+ of
standing’ have concerned particular
individuals = or:::groups; - representlng ‘the
mterests < of others iindeed:: the
communlty at: large In these cases.the

CO'FtS' i have examlned hOW the body

able to represent-{:;the |nterests ‘being
considered, - btit - ultlmately thé: question
comes ' down: toi“the: prox:mlty of ‘the
applicant to the reasons for the deC|S|on
under review. Sl SR

Similarly, justiciability, o‘r reviewaibility, IS a
concept -used by the courts.:wherethe

decision “involves considerations beyond
that of the effect on a single individual;
usually of a policy or polycentric nature.*?
It “questions ‘whether the nature of a
decision “or decision-maker. makes. the
judicial review inappropriate”.’*® Just as
the -courts: have rejected any classification
of “judicial- or -administrative. in the
applicability - -of:procedural fairness, the
question -of ‘justiciability- is not dependant
on -‘a -classification of - the  decision “in
question."* The emphasis has ‘instead
been placed on whether there are' ‘factors
personal to the :applicant''*® being
considered. - As Wilson J states in FAI
Insurance Ltd v. Winneke:"*

- if. it were the fact that a decision affecting
an-. individual .is . dictated . .by. . the
applrcatlon of a principle .of government
polrcy, with the resuit that considerations
personal to the ‘individual do not and

“ could not: influence the outcome, then
there is no - applicable principle. of
fairness which requires more than that
the individual in question be informed of
that overriding policy consideration. ... Of
course, in a democracy there are ways
and -means. -of  challenging government ..
policy but .the processes of judicial
reVleVX7 cannot be harnessed to that

Cend™

The questlon lS whether the decision was
to be made. " prmmpally, if not exclusrvely,
by reference to conmderatnons relatlng to
the appllcant ‘

For example NnRv. Colllns“10 Stephen J,
although not demdlng the matter, would
have dlstmgurshed the case’ where a
licence may be granted on the basis of a
report from the case where a decision is
made to_increase the total number of
licences. available and hence reduce the
value of those- remaining. He suggested
that simply’ having an adverse effect on
individual interests was not enough when
the characteristics of the person who held

the licences were not a consideration in

the decision. In Minister for the Arts,
Her/tage and Enwronment v. Peko-
Wallsend Ltd™ it was held by Wilcox J
that justiciability overlapped with the
circumstances which attract natural

12
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justice.’™ Therefore, as the question in
that case of ‘whether:a decision to seek
world  heritage listing “did- not - relate
essentially to the personal circumstances
of any individual”,'% it was held that no
obligation of natural justice was implied.
Similarly. . in - Nashua Australia .. v.
Channon,'® it was held that natura
justice - did not apply to a decision to
revoke a tariff concession as it depended
“on matters appertaining: to.. the .goods
themselves in relation to tariff policies.and
considerations applied by the Department”
rather than on factors personal to the
applicant”."* '

The courts have therefore recognised that
the obligations of natural justice will not
accrue ‘to  every decision which
dlsadvantages or " affects mdrvrduais
The presence of, factors personal to the
applicant . removes. ithe. lmpedrments of
standing and justiciability in the same way
it suggests the obligation of procedural
fairness,.demonstrating that the individual
or interest. is being  singled -out for
consideration in some way and so should
be able: to -participate . in- the - decision-
making process, mcludmg review by the
courts: SRR

Conclusion 2

This - chapter - has - argued- ‘that the
obligations .of - procedural fairness: may
apply-to the exercise ; of any: ‘power  to
determine or decide, whatever the source
of that power or the: classrflcation of the
body::- -exercising -« it: Requnrements ~of
impartiality, ‘“probative: " evidence . and
possibly “even the duty-to! inquire * into
relevant: considerations can' ‘be - derived
from: principles’ of rationality: : and:: .equality
whenever this power is exercrsed on some
principled “basis ‘beyond' that ‘.of the
subjective values of the decision-maker." If
a ‘decision involves or is'made on the
basis of some reason or factor personal to
the individual affected, then that individual
should have an opportunity to know and
respond in some way to those reasons,
and hence participate in the decision-

- administrative agencies.

making process. The singling out of an
individual should be - based on
considerations personal to, and sourced
directly from, that individual.

In- -this way, concepts of procedural
fairness; - standing - and  justiciability
condition the entitlement or capacity of the
decision-maker- to affect the interests of
the individual,- When this entitlement is
exercised:in: a-:manner which reflects
considerations : specific or personal to an
individual, it gives rise to a correlative right
to have the requirements . of procedural
fairness. met.” The :appropriateness of the
courts. -as _a: means of redress is then
inherent.in ‘the application of procedural
fairness and further restrictions in terms of
standing or justiciability' are not required.
Where: . - ithe decision involves
considerations going beyond those of an
individual: or -a. particular interest, then
there. is little princrpled justification for the
participation of that individual or
representative in the decision-making
process v :

CHAPTER THREE
lnvestrgatlons .

The frst two chapters have suggested
that; desplte the - expanding ambit of
procedural fairness there should: remain
limitations on’ its application. This' chapter
applies . the  conclusions reached
io yﬁto the application of procedural
farrn s in |nvest|gations which in this
context refers to any process, involving an
inquiry, -examination or search-to gather
information. This area highlights the
difficulty ‘of using the effect on the
individual to reconcile the protection of
lndlwdual interests with the functioning of
However," if
procedural fairness is imposed- on the
basis of the justifications outlined above,
then a more principled and “consistent
approach can be adopted.

13
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Prejud|c|al effect

Admlmstratlve decnsrons espeCIaIIy those
made by government agencies, are rarely
made. by one individual but are
increasingly - institutional . in- nature;
involving - formal~ and:.: informal - tiered
decision- maklng and- -integrated : appeal
structures. %1t is partlysin: recognltlon of
the potential- ofnatural- jjustice tosimpose
undue* burdens sonsthiss admmlstratNe
process T that the: courts: haver applled
natural justrce onlyto- the decrsron-maklng
process:*“in ‘its - entlrety However ‘the
question” then:: becomes what is:'to ‘be
considered a ‘decision” for:the:purposes of
procedural fairness?'> In other words; ‘at
what stage in the decision-making process
should proceduralfairnéss  beaccorded?
This question is especially relevant to the
application:. of : procedural,:‘,fairne‘ss to
investigations which . are - often: ‘an
lntermedlate step in any admlmstratlve
process ‘ PRI

The emphasns on the rights and mterests
of individuals has led various judges to
state that, in order for natural’justice;to-te
required, the effect on the individual
needs to be “difect and lmmedlate 169
The expansron of the range of rnterests to
which the: courts have .applied: procedural
i

i 12 ) : g o
: tlmatlon in -which ‘the' tbeareryof the:., o
s reputatron stands -in the? opmron of .~
EE others.; - ,

Slmllarly“where the lnstlgatlon of the
lnvestlgatlon is based on some prevrous
fi inding or .upon accusatory crlterla and
hence may. affect the person’s reputation,
it may be subject to procedural fairness.

However, the courts have also suggested
that such a direct effect is not required. It
was held in Koppen v. Commissioner for

Community - Relations'® that - ‘[t]he
question ‘remains whether the dictates of
procedural fairness apply to the exercise
of .~ statutory: ‘powers. ‘which -do - not
culminate ~in "a--decision - which affects
rights; v:rﬁ.interests £ or legitimate
expectations”.'®* ‘In-this way the courts
have:looked: at:the prejudlmal effect of the
decisionzin: questlon 5 In"Testro Bros v.
Tait, % in dissentingon - a’ ‘different
rnterpretatlon of - the Ieglslatron Kltto J
held that i , .

: [t]he general conclusmn seems Justlf ed
that an inquiry may be of the character
that implies a necessity to allow a person
affected a fair opportumty to be heard,

" notwithstanding 'that an adverse ‘report

- will do.'no -more than: expose him to' a
++ : possibility - not - previously - existing of..a -

..deprivation of _rights by the exercise.of a
dlscretlonary power by another authonty
The “réason “is that-the report* itself

¢ -prejudicesthe’ nghts by placmg them in a”
; ’neW Jeopardy :

_ Thrs statement ‘was; crted w1th approval by
' Mason din FA/ Insurances V. W/nneke

The pos5|b|l|ty of a.new. jeopardy was
applied -.in = R+ ' Criminal . Injuries
Compensat/on Board Ex parte Lain'®®
where the court held that natural justice
was avallable even though the. decision:is
merely a step as a result of which legall 7y
énforceable rights: may be " affected”;’
and even:though there: may :be:"some
subsequent: :condition:to. be: satisfied
before the determlnatlon -can. have- any
effect “upon »stich.7 " legal - rights
hablhtres That subsequent condltlon
mcluded a later determlnatlon by another
tribunal” S|mrlarly,v ‘ih +-Brettingham-
Moore" vi-St:iLeonards: MunICIpallty,173 it
wasi: ‘held ‘that’ the -obligations : of natural
Jushce accrued-to: the making ‘of a ‘report
which:was a condition precedent before
any - “further - action: could ;. be.  taken:
Therefore; procedural’ fa|rness may: apply
to any. “step in the process”1
prejudice the individual affécted. -

14
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Determine and decide

However, the courts have held that “not
every. inquiry or investigation has.to be
conducted .in a manner that .ensures
procedural fairmess.” 175 \n Mahonv. Air
New- Zealand Ltd,""® it was held that
natural justice was required‘by a. Royal
Commission only before reporting on arf
investigation. -In -National-Companies and
Securities  'Commission v. . News
Corporation Ltd,"" Gibbs CJ held that
Mahon was not applicable to:a body which
makes  no findings “or r Port ‘on which
point Brennan - J- ‘agreed: 8 Mahon and
News Cor ;) were referred to in-Annetts v.
McCann,'™ where Mason:CJ, Deane and
McHugh JJ made-it clear that the rules of
natural justice “apply to public inquiries
whose findings ‘of their. own: force could
not - affect a person's. :legal: rights or
obllgatlons Brennan ~J° held that
obligations of procedural fairness applied
generally, :subject to -any. -contrary
intention, to “statutory inquiries in which
the  inquisitor is authorised to publish
fi ndlngs -that might reﬂect unfavourably on
a person s conduct”.”

Therefore; a decnswn to. conduct ‘an
investigation '~ or- ‘the -conduct:: of the
investigation itself:short of -a point where
unfavourable : findings .may: - be "made
against a particular person, has-beenheld
by the: courts to: not ‘reguire ‘procedural
fairness.'® Where there is: no: direct-effect
. there'must be a finding-of some:sort which
exposes the-individual to'the'potential of
such -aneffect. The * decision-maker in
question must have contributed in some
positive:way. to- prejudicing or affecting the
individual, ‘The difficulty of - distinguishing
direct effect-has, however; . confused the
‘matter::In drawing the-“fine line between
making a finding and merely reportmg the
results of an mvestngatuon % the courts
have resortéd to' balancing the - prejudice
to the individual agamst the investigatory
function of the body.'®* As Spender J
states, “[t]he fact that certain investigators

are not required to accord natural justice

may be justified because the efficient

" possible

conduct of public affairs requires that
these bodies not be unduly burdened or
delayed”.'®® However the expansion of the
ambit of the interests protected has meant
that *[a] court today should be slow to
exclude any statutory tribunal from a duty
to observe natural justice fully, in the
absence of plain. words in the statute
necessarily ‘having that effect”. % This
approach is: consistent with the recognition
that -acting-on- a reasoned basis; and
allowing- the parhmpatnon -of  individuals
considered  in- :the .decisions of
administrative bodies "is'as much a part of
their functlon as havmg to act cfficicntly or
qunckly : .

The requirement for a finding is, however,
merely a need for there to be some
antecedent decision or determination as a
necessary condition for the application of
procedural fairness. Investigations are
often used-to discover evidence or find the
reasons - for - or against --a  :particutar
decision:- It is: only ‘where the .product of
the investigation is applied.in some way or
used in reaching "a- conclusion = or
determination that the need: for. some
reasoned basis . accrues ‘and. the
application  of - - procedural  fairness
becomes - appropriate. As Davies J
suggests,  “procedural fairness. ...- is ‘'a
precondition of decision-making, not> of

conduct which:does:not demde anythlng,
even ‘on ‘aprovisional: basis."”

Merely
collecting-or collating evidence to be used
in “a: decision, “although 'prejudicial to a
person, “would not be an--exercise of
discretionary power ° It is. the ‘input or
reasons employed by the decision- -maker
in'reaching a conclusion which is definitive
of the issue before it, and not the act of
mvestlgatlon which gives rise to a
application -~ .of procedural
fairness: : :

Considerations personal

‘The - difficulty " aséociated with - applying

procedural fairness to investigations . or
inquiries comes about because they are
only ‘an intermediate step before there is

15
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any direct effect on the person's interests.
Applying: procedural fairness on this basis
requires breaking up the decision-making
process .to- determine. at what stage any
effect. -occurs. - This - difficulty s
compounded ‘where - there - may be an
opportunity . for .the person affected to
participate at.a later stage or when.the
mvestlgatlon or report;comes to beacted
upon: Whether there-has-been a fi inding-or
determination - may: not-be: known; to-the
individual: untll a-further. step is taken,-or
the process is challenged on- susprcron
that .such'. a- finding-:is. -possible. . The
investigation .may only- relate -to. whether
some act may have been commltted

may determine the probity of evrdence or
reasons to.be used in a. later decision, yet
still- prejudice an:individual .in. some way.
. How . then ~do . you determine: how
unfavourable af inding must be?

The courts have held that the decrsron-
maker-may be obliged to.give the party an
opportunity -to participate: at- each stage
where the ultimate decision-maker takes
account-. of -a. hew matter..or considers
aspects of the report: which «the.. party
affected - has not ‘had the: opportunlty to
deal with,'®! where there is an immediate
and irreparable effect on the. rnterests .of
the;: party; »where . .the; functions:: -of the
bodies  differ-and do not form part-of the
‘same. deCIsmn making : process,fg,z_ .or
where any subsequent. decision does not
-supersede .or- put-aside: the earlier. one.
Therefore, . whilst statingthat the:obligation
of procedural -fairness:. -accrues to the
decision-| maklng process i “its
entlrety”,‘ T.the courts have: dlstlngwshed
what constitutes a ‘decision’; on:the: basrs
of the effect on the person lnvolved

A dlfferent approach has been taken wnth
appeals. Where there is avallable -afull
statutory right of appeal, the courts regard
it as an indication of the :intention..of
parliament that the apgeal provide the
only means of redress. ™ To do.this, the
right of appeal must in effect supersede
the . original - decision, - :involving: no
additional financial or other -burden: or

to- some. ; subsequent
.partrcrpate

recommendation . of

prejudice, a need for speedy resolution of
the matter, and no irrevocable effects of
the immediate decision.’®®  Therefore,
integrated : decision-making  processes
have been. recognised only-to the extent
set out by.legislation and only ‘cures’ the
obligation of .procedural’ fairness where
there is no irremediable: detriment, burden
or prejudlce to.the: mdrwdual affected prior
opportunlty to

However the courts have gone beyond
the: possible.. or direct effect- on. the
individual. and examined the reasons for
the decisions - at- later. stages . of . the
process. For example in South Australia
V. O’Shea 7 it was held that the decision
not to releas,e a prisoner - agalnst the
recommendation of the. parole. board did .
not require procedural n‘air_ne,ss.?.e"r3 Despite
its; direct” effect, it -was held . that- the
decision- was based.on considerations of
the public interest and. not .anything
personal to the individual. S|m||arly, in
Haoucher. v, .Minister for - Imm/grat/on
Local:Government -and. Ethnic Affairs,*®

the Minister was required- to  afford
procedural faimess before rejecting the
the . AAT...and
deporting:the -applicant on the.ground of
exceptional circumstances,. where those
circumstances: were in:part personal to the

applicant; namely his - risk. of recidivism

and . ability :to .return..to - his country .of
origin.’ In this-way. the:courts have. looked
to.the particular determination rather than
the stage.-at. which:it is . made:. Where the
later : :stages: - in. the decision-making
process :.are.removed - from . making
determinations reached: on the- basis - of
considerations personal:to-the applicant,
there «is-no- need for: the - obligations of
procedural fairness ‘to be-. accorded to
those later stages e

‘va procedural falrness is.'not required in

later . -stages - in- the decision-making
process; ‘where factors personal to the
individual are not being considered, then it
should not be applied . to intermediate
stages on the same basis. It is this
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examination of the reasons for the
decision and their relation to the individual
involved -that formed the conclusions in
the previous chapter. These conclusions
are applicable independently: of the stage
at which. they :are. -applied. Where: a
determination is made ‘about an individual
ora"conclusion is reached on the basis of
reasons - persohal to:an
procedural fairness would require that the
irdividual- be: allowed: to- participate . in the
decision-making - process. iIn. this way
there’is no need. forthe courts to attempt
to - -dissect the . decision.. process:. to
determine the independent-effect of each
lnterdependent stage —

For examplc in Edo/ tcn v. Hcalth
Insurance - Commission,?®®- the “question
arose of whether there was any .obligation
to provide procedural fairness: prior -to
recommending - that  the - Commission
investigate possible -over-servicing by::Dr
Edelsten: These' recommendations were
authorised “to be: made:- " given- the
appearance of possible : over-servicing' in
the information before the decision-
makers.: The: Commission in “turn was
empowered: to' deteérmine - whether there
was -actually: over-servicing - through™ a

process including- participation by - Dr
Edelsten. . Therefore,m the . earlier
recommendation and L previous

investigation : by :those. bodles -did-- not
involve’ determlnlng any questlon personal
to:Br Edelsten, -but merely exammed the
possibility ‘of such:a- determinationbéing
made: ‘They were not’ definitive - of - any
questionwhich related to Dr Edelsten::In
these: circumstances, . there was. - no
requirement:of procedural fairness until
that detérmination commences. The court
however; though primarily: concerned with
the - operation- of the “Administrative
Decisions (Judicial Review) Act 1977
(Cth), 201 felt -that the recommendations
were ‘only preliminary and therefore there
was no effect on Dr Edelsten’s interests.
This' was .despite’ the fact ' that * the
recommendations exposed Dr Edelsten to
the Commission ‘and having to defend
himself -against the subsequent chance of

~ -individual,”

penalty,. an effect that other cases have
considered warrants procedural fairness.

Edelsten illustrates both the subtlety of the
investigations process and the difficulty of
determining when an individual has been
adversely affected. Clearly, Dr Edelsten
had an interest in not being the subject of
a“Commission investigating his -activities.
However,": imposing - the burden  of
procedural:i  fairness on the
recomimendations ‘may have: undermined
the functlon' of the administrative structure
in place.?% Imposing procedural fairess
on the ba5|s -of -the . reasons- for the
decision would allow the participation of
individuals .at-a stage in- which factors
pcrsonal to thcm are being considered,
giving individuals the chance to ‘defend
their interests whilst enhancing the
functioning of the decision-making
prOCess.

Conclusmn ,

The tradmonal judlClal emphasus on using
procedural fairness to protect the. interests
of individuals against administrative action
has-been extended to investigations. This

‘has:.meant that procedural fairness has

been -imposed -at .any stage in the
decision-making . process - that .has an
immediate effect. on. recognised -interests
or prejudices: those. interests. by exposure
to . an. .effect..that;, was -not . previously
possxble. The courts; .have re,cognlsed_the
ms_titUtional;tprocesses that are involved in
administrative  bureaucracy, but -how far
the:courts are willing .to .intrude: into - this
process, given the effect.that any one step
may . have . in " the. - outcome for the
individual, is a questlon that still remains.

However |f the nature and function of
procedural fairmness as represented in the

preceding chapters: is accepted, this
intrusion of the courts would be
conditioned .- - upon the.  particular

determmahon or conclusion rather. than
the: proximity -of ‘the effect on the
individual. - Ultimately, any  identifiable
stage in-a decision-making process may

17



AIAL FORUM No 13

involve some prejudice to an individual by
its role -in leading to the final -outcome.
Requiring the participation of individuals
possibly- affected by. that'final cutcome-at
every. 'stage. may undermine :both: the
efﬁciency and- purpose - of that: process:
Decisions 'based..on the- appeara'nce»;bf

objectively determined - ¢ C'riteri'a
considerations: of::a: WIder *public
interest,?> or. - preliminary * reports:or

collations  of information from;::other
sources’should::be’ leftsto: the: ‘agencies
concerned:. i~ It- st only: ~where' - a

determination- or- findingis :made; based
on: or reflecting - considerations involving
matters:: personal “to ‘an individual, . that
procedural fairness should: be |mpl|ed

CHAPTER FOUR
Conclusnon

This paper has examined the conditions
which determine whether natural ‘justice
will be applied, or rather not applied, to
admlmstratnve action: ' When tised’in this
way, “what ' ig “imeant " by admmlstratlve
action has not been deF n’ed by the ourts

in which'iit: i&'uséd: " The dnff‘cultles -of
deriving a- pnnCIpled basis=oh: Which’ to
apply‘the requurements of natural justice
resuits from ‘this -inability ‘to: define the
termmology being “used without reference

ny ‘explicit ‘and partlcular ‘context: The
object “of this paper may “therefore - be
described” as ‘examining - what " “actions
should ‘be subject to procedural fairness.
Given the suggestlon ‘that procedural
fairness  is ‘a ““duty’ Iymg upon’ everyone
who decides anything”,~** this amounts to
describing what can be considered- a
‘decision’, on the basis that procedural
fairness is then universally appliedtoit.

Attempting to classify a-decision on the
basis of the public nature of the decision-
maker nheither determines nor justifies the
application  of = proscedural “‘fairness.
Conceptions of what'is ‘public’ derive from
conceptions of what is ‘private’, which in
turn is ‘a view of which" interests - of

individuals should not be interfered with.
Such . -a - dichotomy requires without
explanation that the legitimacy of the
decision-maker’s- function . or  existence
depends” ‘on'its--subjection to - judicial
r,.eview;'i‘A’nyyobjective' justification of such
a dichotomyis~also undermined by the
increasing: interaction .and - overlap of the
mstltutlons of somety o

Slmllarly, |mposmg procedural falrness on
the basis of:the presence: of discretionary
power: to - affect: “individuals - fails. .. to
recognise that-such power:is not: of itself
arbitrary- or: oppressive;: The: institutions
that exercise this power fulfil::a - positive
function, the legitimacy of which cannot be
determined by: the -courts solely -on the
basis: of. interference with the autonomy of
an‘individual.which may:accompany it. It is
the interaction- between- the: interests - of
these - institutions, :in: terms.. of “their
provisions of-a- benefit going béyond that
of.an -individual : and: the -interests -of
individuals- themselves,;  which should be
the basns of admlnlstratlve Iaw

ln seeklng to avord the “&udlmallsatlon of
admlnlstratlye. procedure” %, and strike a
balance between -the - needs - of practical
administration-and-: the“procedures of
judicial review, the-courts:have looked to
the - nature " of .-the body. . in: question.
However, locating-the:point of -balance:in
an.-ability 1o - affect -the: .interests -of
individuals- merely returns to the. public.:/
private - dichotomy :and -ignores’ the.
accepted - “role:: of - the -institutions  in
question:: It: is.the -adjudicative nature . of
any action of‘aibody empowered, beyond
that of:an -individual, -to ‘determine - and
decide that gives rise to-the analogy with
judicial processes that procedural fairness
represents. It -is- the drawing -of:.a
conclusion on the basis’ of. reasons
beyond:those of the decision-maker that
requires impartiality in the making of-that
conclusion. And it is the recognition of the
bounded rationality of the-decision-maker
and-the need to. make a reasoned rather
than a subjective decision that requires
the participation -of -the' interests ‘being

18
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determined which procedural fairmess

provides.

Requiring - participation in the decision-
making process recoghises the interaction
of individual and institutional interests. It
ensures . that the  singling out. of an
individual or any inequality: of treatment is
based on reasons personal to that
individual =~ whilst placing, .. before. the
decision-maker the communlty of interests
being considered and. .determined by
them. It is only when dlscretlonary power
is exercised on a ba3|s ‘that re
matters specrf c to an mdrvrdu‘ {.
correlative right of - procedural- falrness
arises to - ensure participation ‘in the
exercise of that power. Orice this is
determined, there .is no. need for the
concepts of. standing: and JUSthIablllty The
fact that the exercise of power is based on
factors ‘personal to the applicant indicates
both the su1tab|||ty of that appllcant and
the appropriateness of judicial intervention
through: -the.: appllcatlon of _procedural
falrness « :

On this basrs there is_no need for the
courts to attempt to deﬂne the interests
which should be protected, or to classify
the nature of the bodies which should be
subject to the obllgatlons of procedural
fairness. These are instead relevant only
to .the . question of .the content of the
obligation, or the extent - ~of: - the
partncrpatlon ’} ' decrsmn makmg
process, whe, - G

of the body in. questlon once. procedural

fairness is applled Slmrlarly, there'is no
need for the proximity of the deC|S|on to
the final outcome of the decision- maklng
process. to be determined. Procedural
faimess applies at any stage at which
there is a determination which reflects or
is made on the basns of. matters personal
to . an - individual. Merely collecting
evidence is : not - determinative - of the
issues involved. Investigations  are not
reviewable unless they are instigated on
the basis of, draw conclusions from, or are
determinative of some question or finding

relating specifically to the personal
circumstances of the individual.

Participation in the  decision-making
process, as reflected in the principles of
procedural fairness, follows from‘ the
proximity of the individual's personal
interests to the decision-making: process.
Considerations of policy or the public
nature of the decision, or indeed the
frustratlon of the Ieglslatlve intent, indicate
that. the -decision is not to be. based on
considerations personal to an individual,
and hence participation by that individual
would. not enhance  or facmtate the
decnsnon- making process The lmpllcatlon
of : procedural:::: fairness ' in - " these
circlimstances. kmerely because of the
, ecision has or may have on the
individual;: operates only as a brake on the
institutional -structures within which the
decision is made and on which the
decision is based Procedural fairness is a
common Iaw duty to allow the participation
of individuals in the . decision-making
process. It should be used by the courts to
enhance * rather than undermine the
administrative action it seeks to regulate.
It's time to take the brakes off.
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MINISTERIAL CONTROL AFTER CONTRACTING OuT -
PIE IN THE SKY?

Nick Seddon* o

These :.notes formed the . basis of -an
address to an AIAL seminar, “Ministerial
Control After Contracting Out”,: Canberra,
10 March 1997.

Introduction

We are. to consider how a government
department may exercise control over a
contractor -~ when: . a task, - formerly
performed by the government, is - now
performed by that contractor. We. must
necessarily be concerned with only a
certain type of contracting out: There is
probably. :no. cause- for: discussion .if a
function i formerly -: performed:, -by.:the
government for itself = such-as servicing-of
computers: - is: now contracted .out to a
private sector-company.. There is nothing
inherently- .governmental in -such. a
function. There is unlikely to be a need for
any : form -of control;,  other: than. the
ordinary - terms- and-.conditions:found;:in
commercial:contracts;:to- €nsure : that the
task is carried out properly

So we are concerned W|th the contractlng
out of those tasks. or-functions which:have
traditionally been part of government such
as provision of certain types of services to
the public, running. gaols; running the
births,  deaths' and :marriages: register,
running the:land:titles:office.. How-can the
Minister, : through . ‘his -or her :-public
servants whose job it'is to- administer the
contract; exercise control?

*Nick Seddon is Reader in Law, ANU.

b.-assume. in this seminar that the
contractor is-truly. a contractor, that is, a
separate:legal entity from the government,
either:a spegcially created body which may
be a statutory.corporation or else a private
sector body.-or. person: In other words, |
am talking about a contractor other than
an in-house team or body. - .

Can the Minister exercise control after
the contract is made?

The contract lawyer always has a very

simple- answer to. every question about

what can be.done under a contract: it
depends - what the contract says. This
somewhat. ‘unhelpful - response is a
reflection of some very basic’ principles of
contract law. "It .is inherent . in -most
contracts; so: long .as+they are not
controlled . by. legislation (as -many
consumer:contracts -are), that the parties
can agree to whatever they like, so long
as it.is- not actually iflegal. ‘This .idea -is
fundamental and is :very.much part of the
idea-of freedom of contract. It is therefore
entirely up to the parties:to- decide what
form..of governance:-and .contro! -should
apply dunng the contractual reldtlonshlp

It is .a- corollary of thls pnnmple that,
generally: spcaking, -what .is. not in the
contract. cannot be - enforced. and ‘any
attempt, after the contractis made, by one
party to attempt to impose an obligation or
insist .on:some requirement which -is. not
mentioned in.the contract will be. met by a
robust:ireply. This. principle is, -however,
subject to the possibility that the. contract
may-have hidden terms in it that is,
implied terms. But it is extremely difficult
to argue for an implied term which is other
than .some very basic and -obvious
standard of quality or behaviour. Such
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things as a duty to co-operate in a
contract or to perform in a proper manner
may be readily read into the contract but
as soon as you try to read in: an-ad hoc

term to fix a problem that had not been
catered for in the original agreement; it is. -

very difficult.

There are, of course, complications:which
make this simple ‘principle:not so:simple: it
may- be. that. the:‘terms: that: have: been
agreed to-are:not .very clearand there is
argument:about ‘how.: ‘they-apply . or what
they mean ina partlcular context

Enforceablllty

In - addition . there. is the -problem .- of
enforceability. It seems to. be "generally
-assumed by policy makers and those who
think that contracting -out is the answer to
everything; that, once you have gotit in a
contract, -then that is:: the. end of the
matter.. Very: few. people who- think that
things can ‘be-done ‘by contract stop:to
think ‘about how enforceable the contract
is: Thisis a-particular problem with:.some
types of government contracts. The-law of
contract ‘was -developed for commercial
people and there'it does:a‘tolerably.good
job (though-even in ordinary: ‘commercial
contracts ‘:there can -be:=problems of
enforcement). The only:general-remedies
are’-‘damages ‘and:-termination: (. leave
aside -the-i other:remedies ' of . specific

performanceand: injunction which would

be very .rarely invoked :in- ‘government
contracts.) Termination is useless except
in:the:. most -dire ':.of " :circumstances.
Da‘magesfaS*'a remedy;can:be almost as
useless “because ‘of -the “impossibility 'of
assessment. What ‘has :the:“government
lost if -a ‘contractor:has' ‘failed 'to: deliver
services to-the public or “has' performed
them . very 7 badly?.. What ‘cani the
government do if ‘a contractor::fails:‘to
adhere to the contractual requirement that
privacy: obligations must:be: observed by
the contractor'and its staff? It ‘can:sack
the contractor and start again, but. apart
from“that, there is little that can be done

unless the contract has dealt specifically
with the problem - to which | now turn,

. . It is worth - noting, whilst on this. theme,
,"that of course the affected citizen cannot

- do  anything about

~ the following matters ...".

poor contractual
performance. The citizen has no
relationship with the contractor and yet
may be met with the unhelpful reply, when
a complaint is lodged with the department,
that this is the contractor’s responsibility.
This::is,: of..course,: a.theme . which has
been:very successfully- publicised by ‘the
Commonwealth Ombudsman. .- This
problem stems from the strict privity rule.
Even in the United States where the rules
about privity are not so strict it has been
held that the citizen has -no: right of
redress if a company fails to perform;
Martinez v Socoma Companies:Inc-521.P
2d. 841 (1974) . (contract - to - provide
employment.- opportunities . = .to
disadvantaged:people). The pnwty rule is
often mlsunderstood

There are of course things that can be
done :about:the problem of enforceability
because of.the .very. principle | just
mentioned; namely, that you: can. agree to
what you ‘like=in-a contract. Therefore, ‘if
the ‘parties-are suffi iciently prescient, .they
may ‘. provide -for«:ithe  difficulty .- ‘of
enforcement by building ‘into the contract
some i éxtra:i-measures to :renhance
enforceability. One example of this type: of
measure -is -aliquidated damages- clause
but it is not always suitable.
experience there is very little by way of
clearly: “thought-through - measures. : for
enhanced- enforceablllty in government
contracts R

So the answer to the questlon of how the
Minister can-control the contractor is:- it
depends -what :ithe -contract says. - In
principle you can -simply write it into. the
contract: “The Minister may. give directions
to the contractor from time to timie as to

". But here lies
another problem. As 'a matter of
commercial sense, the contractor is going
to be concerned about any provision in
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the contract which is open-ended and
which could have the effect of changing
the nature of the task. A sensible
contractor either will not agree to-open-
ended commitments or will jack up the
price in an attempt to cater for the risk or
will insist.on a clause in the contract which
specifies that an increase in the scope of

work means an increase in the amount of *

money. Of course, lots of contractors are
not sensible and they will agree to almost
anythlng in ‘order to get government work.
But “‘'even ‘so, it is -not ‘to the
Commonwealth’s advantage 'to have a
contractor which finds that it simply cannot
perform the task. So although the
contractor may agree to be bound by
ministerial ~directions, there may be
practlcat constralnts on what the Mrnlster
can actually drrect

The possrblhty of contract becommg a
constralnt on’ Mmlsters freedom to
exermse drscre ‘ and dlrect pohcy is
not beyond the "b u’nds of possnbmty
Des pite the eX|stence of the ‘doctrine of
executlve necessrty whlch allows “the
government ‘to” break a contract wrthout
paying: compensatron |f it must do so for
policy reasons, a Minister mlght be
constrained not to take -advantage of this
privilege if it would thwart the ' whole
purpose of contracting out- in’ the fifst
place or would possibly even result in the
contractor havmg to’ be compensated To
explaln the’ last pornt it is not in fact part
of the law of executlve necessity that the
government must - pay compensatlon
(desplte a suggestron to’ the contrary by
Mason J'in Ansett’ Transport Industr/es
(Operat/ons) Pty Ltd v the Commonwealth
((1977) 139 CLR 54 at 76, 77) but it may
be - that either the contract provrdes for
compensatron (as for example in the
termlnatlon for convemence clause

possrbly legislation could so provrde For
example, in’ the UK ‘under " the
Deregulat/on and Contracting  Out Act
1994 subsection 73(2), if the' Minister
decides to revoke the contractmg out
arrangement, the contract is repudiated by

the Minister rather than frustrated: This
means of course that the government
would have to pay damages. Such a
liability may act as a disincentive to-ending
the contracting out arrangement.
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“MINISTERIAL CONTROL AFTER CONTRACTING OUT -

Peter Bayne*

These notes formed the basis of an
address to an AIAL seminar, “Ministerial
Control After Contracting Out”, Canberra,
10 March 1997.

What is contracting out?

Government has long procured goods and
the carrying out of public works by means
of contracts with private operators. The
use of the contract was never so limited,
but in recent times the character of public
admtmstratlon has been altered
sngnlflcantly as a consequence of the
growth of the use of competitive tendering
and contracting (CTC) as a means for the
discharge by government of its functions
and obligations.’
More generally speaking, one may say
that what was said in 1971 about
developments in the USA and in the UK
applies now (if it has not applled for some
t|me) to Australia; “Contractlng is no
longer l|m|ted to the logistic periphery of
government action but has moved into the
main arena of policy-making”. 2

Why is there so much contracting out?

Harden argues that it will promote

... an institutional separation of functions.
Specifically, responsibility for deciding
what -services there shall be s
distinguished from responsibility for
delivering the services.

* Peter Bayne is Reader in Law, ANU.

He (and many ottler,s)see beneﬁts"in this:
""" ~ this separatlon of the roles of purchaser’
" and ‘provider offers the- opportunlty not
only to:pursue. economy, - efficiency.and -
- effectlveness but .also to enhance both,
lndlwdual nghts and accountablllty for

government declslons
Ministerial control via the law of
contract I .

A supposed wrtue of the contract state is
that it allows for a clear demarcatlon
between the role of policy creation and the
carrying. into effect of some policy. At the
level of etorlc it is not hard to formulate
an argument that the contract state may
enhance the accountablllty of government
at the same tlme as it allows a measure of
mdependence to the contractors to get on

the conﬂlctlng values

ln recent years governments have
attempted to enhance pollcy control over
seml |ndependent o agenmes of
rmment by means - of empowermg
m“rsters to_ give dlrectrons or to set
gurde £ to be followed by those bOdIes
ey exercrse statutory powers '

Mlnrstenal d|rect|ons and gurdelmes mlght
be a means to enable the government to
ensure that the contract is performed ina
way which conforms to government policy.
On the face of it, thls is simply a matter of
expressmg in the contract the power to
give directions or formulate guidelines’ in
words . which will be appropnate to
achlevmg the object There are now plenty
of examples in statutes and quite a bit of
case-law to give guidance as to the legal
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effects of such provisions.6 In these
contexts, the judges have limited the
extent. of such powers- by reference to
those fundamental principles of statutory
interpretation which -are employed to- limit
all government power. Those principies
may of course be displaced by language
which is clear enough to achieve that
result.

An interesting question - to which | cannot
give an answer - is whether the judges
would’ employ the same approach were
they to be called upon to interpret a
provision.in a contract.which empowered
a minister to give directions to a
contractor. This is but one dimension of
the problem of how we classify ostensibly
private bodies which perform public
functions. As a matter of classification, the
problem is one of contract law, but in a
number of ways the judges mlght import

publlc law values into’ the contract via an -

implied term.” A bolder approach mrght
¢lassify these contractors asa specres of
the public actor.

If the matter'is looked at as a matter:of
contract law, some interesting’ questions
might arise. Would there be a point at
which the width of the contractual right to
direct negates the contract? In other
words, mrght it be that the extent of the
power ‘vested in the Minister to direct how
the contract is to be performed leads to
the conclusron that no contractual
relatlonshlp resulted’7 '

The answer to the qu‘estlon just posed is
likely to be “no”, but it does point to the
inadequacy of a body of law designed to
deal’ W|th bargains between citizens. We
need | think to free ourselves from the
notion that when it comes to making a
contract, the government is just like any
other legal person. There are  public
interests at stake here which need to be
accommodated. These ruminations lead
to the question asked by many others: do
we need a discrete body of law about
public contracts? | suspect that we do.

Other ways' of enhancing control or
ensuring that - the . government's
objectives are met S

There are alternatives to directions or
guidelines, and they might be more
effective’ ways: of ensuring that the
government retains policy control and
ensures-that its objectives are met. More
than- that;.-there .. might be ways which
would ;. :make:ithe . -“service” :provider
accountable. to the public. There are many
who have spoken of the role of devices
such as .performance ‘indicators, and of
means whereby. consumers..might make
the “service”.provider accountable for the
performance of the contract.

There has been a great deal of thinking
along these lines. Much of it is cast in
language taken over from one or other
kind of the ways in which economists look
at the world. There is much:talk of service

providers and :clients. ‘A great deal of

attention is paid to.reducing the costs and
the size of government

A ‘ recent |ssues paper. - of .. .the
Administrative Rewew .Council (ARC&
draws: attention to these kinds-of devices.
It also asks whether. existing public. law
means for making : those ‘who .exercise
public: power accountable -should be
enhanced to draw. within- their orbit the
actions of those contractors who engage
directly with members of the public. - Thus,
it asks-questions about the: role. for judicial
review; tribunal review,  the Ombudsman
and for legislative regimes: such as -the
I'reedom of Information Act 1983,

This.kind of .questioning is not limited to
bodies  such as the ARC. While a “key
message” ..of - the  recent  Industry
Commission report is that CTC *“is about
helping public  sector: managers .get best
value for money by ensuring that the best
provider is chosen for the task at hand”,'
it also accepted that “while responsibility
to do certain things. can be transferred,
accountability for the results -cannot”."" It
was said that “[w]lhatever the method of
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service delivery, a government- agency
must: remain -accountable for the efficient
performance of the functions delegated to
it by government

The Commlssron ldentmed a number of
means by which accountability might be
enhanced * through creative use:of “the
contract with the non-government person
or-body who performs: services:for or-on
behalf of government./It:also mphasrsed
that: [a] change from direct:to' contracted
provision - olight = fot: to- undermine “the
ability of “individuals+or:* organisations to
seek: redress for decisions or- actlons for
whlch governments are accountable

Constitutional questrons about the
contract state D :

I suspect that there are. many who WI|| say
that merely the: asking of these questions
shows: that ‘the- ARC-and’ the Industry
Commiission ‘have missed the point. It is
‘apparent - that ‘there’~ are: many: in
government who see thése means - for
". checking the government as obstructions
to efficient and cost-effective management
or'indeed to the 1proper role- of ‘ministers
and“the cabinet.”* The non-government
actors in- thecontract ‘state” are:often:not
subject to the existing;: ‘public law ‘means
for checking government Th|s s seen by
'many as a posnttve VIrtue NS

But we are; thlnk entttled to ask whether
there is a point where at least some:of the
forms: of contracting:out are' inconsistent
‘with ~the" basic pnncrples of our form of
democratic government. - :

There is a cynical response:to this kind ‘of
question, * encapsulated - well - i . Sir
Humphrey Appleby s observatlon

B[ernard] W[oolley] s problem is that he,
has -studied . too- much - constitutional
history - or at Ieast takes it too much to
_heart. He was arguing, not - very
amculately I must say, that it you've got
4. democracy, shouldn't people, sort of,

discuss things a bit".

a democrat'

One can of course fail to see that
constitutional principles are merely means
to the end of achieving the sort of society
we want. Thispoint has been well made
by Mr Klm Beazley MHR

- 'The basrs of . democracy not
. responsrble govemment separatron of
powers or any other constitutional
formula - or - legislative/administrative
‘process.They are tools to create the
- possibility -of <an -orderly-*life :and ' the
... advancement -.of . democratic . principles. .
. The basis . of democracy is . that each
i I'in society has a right to
determine’ how he-or she is collectlvely
- governed. Jmplicit-1h ‘this .is" a ‘right. of
“access to information:on how decisions
~ .are’ made that dlrectly and; mdrrectly
o affect our lives,

e concepts such as : respon31ble
government and separatlon of powers

{and. notions of human nghts and the like)

have been taken senously because

experience tells us that if they are we will

advance democratlc principles - and
thereby our quality of life.
_Of course ..there .are .obvious . and

of operatmg a

|s a questlon of what polltlcal phrlosophy
should underpin our. society. As . Smith

observes, “[m]ajor choices on institutional
arrangements..are ultimately. questions. of

" ‘ther than . neutral
es. o ,management" ' In any
ne can argue, as does Smrth that
ystem is: congruent W|th a
good admlnlstratlve system

,Each natlon ‘must_ leam to satlsfy
}herghtened poputar expectatlons - by
improving " existing institutions “and by
- inventing - new “ways: to serve - ‘social
‘needs -:within a framework of democratic
 control if that capacity is to endure."®

Before one gets too excited about all this
it has to be said that it is not clear just how
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far Australian governments will go towards
the - contracting state. The problem
becomes acute where government
contracts out functions. of decision-making
in relation to laws which define rights and
obligations of citizens, or in some other
way contracts out the power of the state in

relation to citizens. This has happened in |

the UK.

Take for example subsection 69(2) of the
Deregulation and Contracting Out Act
1994 (UK):

If a Minister by order so provides, a
function to which this section applies
may be exercised by, of by the
employees of, such person (if any) as
may be authorised in that behalf by the
office-hoider or Minister whose function it
is.

The section applies, inter alia, “to any
function of a Minister or office-holder (a)
which is conferred by or under an
enactment: ...” (subsection 69(1)). Some
functions - including a power or duty to
make delegated legislation - are excluded
(section 71).

The sidenotes to sections 72 and 73 seem
to assume that an order made under
section 69 has the effect of “contracting
out” the exercise of the function. The
purport of subsection 72(2) is that actions
taken by the person’ authorised under
subsection 69(2) to exercise of the
function shall be treated as’ having been
done by the Minister or office-holder in
whom the function is vested; (although
this plcture is confused by subsectlon
72(3))."

I have not looked for direct analogies in
recent Australian practice, although the
schemes which underpin privately run
prisons might be instructive. There are of
course some historical precedents, such
as. the company form of colonial
administration, represented by the East
india Company and the like. But these
were forms designed for non-democratic
polities. Are they suitable for a democratic
government based on responsible

government? Is there a point where the
power of the minister is so remote from
the decision-making that the scheme is
S|mply unconshtutronal" The basrs for this
kind of argument might’ be that the
scheme. - offends the doctrine of
responsible government.

Thls doctrme |s embedded in the federal

\constrtutlon ~and it. does have
ramifi ca’uons for -the way- in which
executive . power may be lawfully

exercised, Wéuld a court shape the law of
contract so far as it relates to government
contracting in order to sustaln respon5|ble
government7 : RV

Perhaps this is unllkely The courts might
answer in terms of the doctrine itself. In
New South Wales v Bardolph,?' Sir Owen
Dlxon sald that:

[ilt.is a functlon of the executive, not of
parlrament to make contracts on ‘behalf

‘lt,-is».also,rtrueﬂ-that judges no- longer have

much regard for the worth of the doctrine.
This attitiide is’sometimes put forward as
the justification for judicial activism in the
field of implied rights. Sir Gerard .Brennan
has sald that

[a]s the wind of polmcal expedlency now
“chills® Parlraments willingness to |mpose
“'chécks “'ofi “the Executive and the
" ‘Executive now has-a lafge measure’ of
" controt over Ieglslatlon the couits alone
““retain their original function of standing
" between- ' government - and © the
go\/ern'ed.‘22 : :

But, with respect perhaps it is trme for the
courts to turn their:attention to the’ ways in
which they can revitalise those-elements
of our constitutional structures” which
enhance the participation |n ‘the affalrs of
government of the cmzens lmperfect as
it -is, ~the . doctrine . . of responsnble
government is one such means
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THE AUSTRALIAN JANUS: THE FACE OF THE
REFUGEE CONVENTION OR THE UNACCEPTABLE FACE
OF THE MIGRATION ACT"

Robert Lindsay*

The anment Itallan God Janus who was,
after all, the guardlan of doors and gates,
seems a suitable symbol for Australia’s
mlgratlon pohcy towards  refugee
aspirants. Janus is usually -represented
with faces on the front and back of his
head.. The Australian Janus shows a
smiling face, embodied in the Refugee
Convention (the 1951 UN Convention
Relating to the Status of Refugees), to the
international, community  whilst  the
frownlng face at the back of his head,
presents a refugee claimant wrth a series
of formidable Ieglslatlve obstacles under
the Migration Act 1958 if he or she is to
win the sanctuary of a protectlon vrsa

The “Albatross” case exemplifies the
conflict between our national and
international - - posture, but - whatever

deficiencies -there are in . our domestic
Ieglslatlve policy | think we should be
conscious. of the progress made in the last
couple of decades in the,fleld of. “human
rights” law and the potential.this: progress
has for the ‘future of our domestic law.
Human rlghts law seems to me to be a re-
emergence, of a natural law philosophy. |
wish to-explore the influence of natural law
upon municipal legislation; to discuss how
judges ‘have sometimes used natural law
to negate the effect of domestic Ieglslatlon
that adversely affects human rights and

*  Robert Lindsay is Deputy Director and In-
House Counsel for the Western Australian
Legal Aid Commission. He represented
(with' Ms Vanessa, Moss) the Albatross

detalnees /n the Federal and High Courts
m 1 996 N

how this use of natural law may be
enjoymg an Enghsh renaissance; and then
to  examine  briefly the Refugee
Convention ‘and .itsinteraction with the
Migration Act provisions as demonstrated
in the “Albatross” case before concluding
with some comments on judicial review.

The effect of lnternatlonal treaties upon
Australlan common law

The mﬂux of refugees, to Australia in
recent-years has brought:about a renewed
interest 'in setting.the boundaries - for. the
role .of international law: shaped by-treaty
and .. -convention - in -.defining: - the
development of:. the :common - law of
Australia.  In-Minister - for --immigration;
Local Government and Ethnic Affairs v
Teoh Mason CJ and Deane J said:

Apart from influencing the construction
of a statute or: subordinate legislation, .
an intemational conventron may play a
part’in the development by the courts of
the-common- law: The provisions of an
‘international . convention “to ' which
Australia is a party, especially one which
declares universal fundamental rights,
may be used by the courts as a
legitimate guide " in developlng the
common law. 3 :

In so saying, there was a definitive
statement advancing ‘Australian law from
the position that treaties might act as.an
aid to construction of statutory law,
recognised in Lim's case.? Yet Their
Honours' recognition that international law
would shape: and develop- the : common
law seems a subdued echo of Blackstone,
the  English  conservative 18th century
judge who declared:
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...... the law of nations (wherever any
question arises which is properly the
subject  of its jurisdiction) is here
adopted in its full extent by the common

. law, and is held to be. part of the law of
the land: ‘And those Acts of Parliament
which have from time to time been.made, -
to enforce this universal law, or to
facilitate the execution of its decisions
are not to. be considered as introductive

. of .any: new. .rule- but merely .as
declaratory of the old fund ]
constitutions of the kingdom, without
which it must” cease to be part of the S

- —'crvrlrsed world : o

Yet modest though the advance taken by
the. - ‘High» Court >may' . have. ‘been, ' the
influence. . of - international - treaties and
conventions .in: shaping municipal law has
been marked. In Teoh’s case, the Court
found that the delegate's power to deport
required him to giveconsideration: to-the
United Nations Convention on the Rights
of the. Child. The: Mabo:(No. 2)-decision

invoked: - - international .. :conventions
governrng -the - rights =~ of: . indigenous
persons’ . and : the: Dietrich - decision®

compelling “States-to fund representation

of indigent persons facingserious charges
bears:'the impress .of: Afticle 14 ‘of the’

International -~ Covenant on .. Civil - and
Political Rights to which Australia is--a
party.

When the sources of international Iaw are
explored, one sees. there are rndeed quite
strong: historical- precedents in.natural law
for judges to-protect the: mdrvrdual agarnst
the power of the State ;

The impact. of natural Jaw upon
international law TR
The ‘basis of international Jaw is in part
natural:law. ‘Aristotle; speaking of-natural
law, observed that the laws: of nature are
immutable “and have the same validity
everywhere “as fire burns both here and in
Persia”. ‘Natural law was -contrasted with
human justice which is variable from-place
to place and . ‘like :corn-- and wine
measures, larger in wholesale and smaller
in retail markets”. Cicero in defending

Milo, characterised natural law as “the law
which was never written and which we
were never taught, which we never
learned by reading, :but which was drawn
from nature herself and i in whlch we_have

never-been’ rnstructed but for which ‘we

were ‘made, ‘which was never created by
man's institutions, but which is inborn in

us.

Thomas Aquinas saw it as that part of
eternal law which man can apprehend
with. his unaided reason, but which,
because it ﬂows from Gods reason and
not from that of man, can nerther be
created nor changed by man whether by
reason or by will. . Specific pnncrples were
formulated by Seneca and set out in the
Roman Taw. So it is that a man must be
heard before he is condemned and that a
person should not. be Jjudge in hrs or. her
cause.

The medreval idea that the whole civilised
world ought to obey common laws was
drspelled in the 17th  century with the
emergence of thé new nation states,
Speaking in 1951 Lord Radcliffe explalned
this development:

When m trme the ‘medieval sense of
commumty gave way bgfore the rise of
“ riational states and: :Europe became a
-quarrelsome family of sovereign powers,
international law. had, as it were, to be..
mvented in order to provrde some
structure Upon which to  build their
relations with each other, and the law of
nature.is-one.of the founding fathers of
. mternatlonal law. 1t.is. not spoken. of
_now this_ country, as one of the
“elemeénts of our‘own Iegal ‘system. That
“"is because mén are broken in to’ fooking
to. patliament ‘as the ‘sole source of new
.- or altered law and we: take our existing
law from a complrcated network of past
statutes, precedents and decrded'_
cases. e

The emergence of the nation states saw
the introduction of some of these natural
law prrncrples into"the constitutions of the
revolutlonary states of North America and
France. Thomas Jefferson in the
Declaration” of Independence 1776 said
that "men are endowed by their creator
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with certain unalienable rights, that among
these are- life, liberty and the pursuit of
happmess

Eleven years later, the - American
Constitution came to be framed in the
same spirit. Through the work of
Rousseau and Paine (who was a friend of
Jefferson), the members of. the French
National Assembly in 1789 adopted a
“Declaration of the Rights of Men and of
Citizens®. - Although.- its' authorship is
uncertain, it is generally attributed to
Thomas Paine. It includes such prrncuples
as these: ‘no man should be accused,
arrested or held.in confinement except in
cases’ ' determined by  the" -law- and
according’ to ‘the form which it has
prescribed”; that ‘no man ought to be
molested on account. of his opinions.....”;
that. “the unrestrlcted communrcaﬂon of
thoughts and opinions berng one of the
most precious nghts of man, every crtrzen
may speak and ‘write freely provided that
he is responsible for the abuse. of this
llberty ih cases. determined .by. the. Iaw”
and. that “men are born and will always
»contlnue free and equal in respect of thelr
rights”.”

The historical role of -natural. law in
Australian-and English jurisprudence

Many of the new Commonwealth
constitutions contain. chapters. on human
rrghts The Australlan Con: ,tutlon bemg
rather older than most does not. As Mr
Gageler poxnts out the framers of the
Adistralian Constltutlon drew upon a
traditon of British = and ~ Colonial
constitutional  development with which
they were “well familiar. The Constttutton
was. not framed in_a time of social . unrest
and not drafted agalnst a background of a
popular view of oppresswe government
such ds ‘was the case in France, the
United States,® and at least to some
degree, in those British colonies WhICh
took the road to mdependence after World
War Il

The inevitable consequence for Australia
and English judicial systems in farhng to
declare  expansive human " rights
provisions such as. those France,
Germany, Canada. and the Unrted .».States
has beenthat these systems ha anot
enjoyed the liberating and moderatrng
influence that natural = law = principles
enshnned in a constitution may .- provide,
The recognttton of. international law as a
Iegmmate guide to the development of the
common law opens the door to a small
degree to the liberating influence. but not
enough to allow the citadel of narrowly
confined statutory law. to be taken.

But there was a time when natural law
was claimed as.a hlgher law. The English
Law Lord, Lord Radcliffe, speaking in
1960, explained how there was a: time
when natural law, vague and misty though
its outiines now seem, was thought of as
an appropriate set of references for the

lawyer:

To the medreval doctor the Iaw of nature
" was by’ no means a’set of prmcrples
inscribed ‘in*air. ‘He’ had - his- sources;
“identifiable ones, against which-he could
- - set-thesmunicipal: law: he- challenged,
; , as.the law of God. recorded in
N Holy Wit and a source of reference for
" argument in our law courts certainly until
' thé*18th century. There was the Digest,
the: Civil -Code -of the:Roman Empire,
whose accumulated. wisdom and. width
of reference spoke virtually for jus
gentlum itself. The lawyer of today has
no comparable worklng tools "and so
Iacks ‘a’ ‘standard " of reference of
sufficient authonty There are those who
hope to find stich a standard in"a ‘wider
appreciation of comparative law' or,
again, in a lively adherence to  the
12 year“old :Univéfsal “Deélaration  of
Human - Rights.of the Unlted Nations
General Assembly

Lord. Radcllffe then quotes the elghteenth
century Blackstone s view of a hlgher law:

’ This Law of Nature bein_g co-eval with
‘mankind and dictated by God himself, is
of ‘course superior in ‘obligation to any
other::It-is. binding :all over the globe, in
all countries and at all times; no human
laws are of any validity, if contrary to
this; and such of them as are valid
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- derive all their. force and. all their
authority medlately or intermediately
from the original.’

The _Americans, more * deferential to
common law principles in general and
Blackstone in partlcular have squared the
circle by a!rgnlng international  and
municipal law by the device of making
international conventions to which they
subscribe self executlng and so blndlng
upon thelr mumcrpal courts EE :

But - the doctrme ~of  parliamentary
sovereignty mculcated S0 effectlvely by
Professor Dicey “in  the last "century
continues to dominate English law, and to
only a slightly lesser - extent, the
constitutionally - endowed- - Australian
judicial ‘landscape. The problem is of
course that the doctrine of parliamentary
soverelgnty ceases- to be “satisfactory
when parhament does not " adequately
protect the citizens' rights. The absence of
an all-pervasive equity, which can mitigate
the rigour of parllamentary law, is an age-
old problem It confronted. Thomas More,

Chancellor. of England under Henry VIIi,

brought to trial-and execution because he
would not accept the King's-new’ claim to'
headshlp of the church The “Kin :s;clalm
was passed |nto Iaw ; M" re, said.
the King’s servant, but-God'’s. ﬁrst;. His trial
records:-More putting the ‘question- to his
informer, Robert RICh ‘

A erI put you thls case. Suppose the
parhament should make a law that Gody
should not be God would you then,
Masterv Rich, say ' that Ged were not
God'7

It is the :question that has echoed down
the ages. More’s penetrating question did
not save him from ‘conviction and
execution. Lord Radcliffe rather thought
that  Lord Mansfield, when - shaping
mercantile iaw in ‘the late 18th century,
was the one who missed the opportunity
to “introduce an over-archlng equrty to
protect. the citizen against oppressive
statutory -law. But the: influence ~of the
international community may yet supply

the omission of Lord Mansfield to evolve a
*higher law” common law doctrine.

Modern trends in United Kingdom:
limitations - to parliamentary
sovereignty :

In 1956  Lord Devlin stated that the
common law did not-have the strength to
hold in.check the Executive: . .

The:common law has now, | think, no.
longer the strength. .to provide any
satisfactory solution to the problem of
'keepmg the ' Executive. with “all ‘the -
powers which -under modérn conditions
. are needed: for:the. efficient -conduct .of ...
. the realm, under proper control. The
responsnblllt¥ for that now rests with
parllament

But parhament is no longer safeguardlng
the rights of the individual. The remedy of
judlmal review may itself be thwarted by
leglslatnve pollcy negatmg lts role.

There is in some Engllsh judicial quarters,
an atavrstlc desure to return to Sir’ Edward
Coke's approach in Dr Bonham s case,’
Lord Coke said:

When an Act of Parliament is against

“common right:and-reassn, or ‘repugnant,
=orzimpossible: i ta:xbe «:performed;.:the:

common law will control it; and adjudge
such act to be v0|d

A current Engllsh ngh Court Judge Sir
John LaWs has suggested that it is the
Constltutlon not parhament which is
soverergn and that Judges are custodlans
of the Constltutlon

The supremacy "of‘ community law
enshnned in the European Communities
Act 1972 can lead to the dlsappllcatlon of
domestic statutes Some’ community law
principles are designed to guarantee
human rlghts against abuse by executive
power. In partlcular the ' European
Convention on Human Rights is part of
the fabric of European community law and
has been held to be an aid to construction
in the same way as international
convention has been used in Australia.
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Whilst the ‘European Convention has not
gone so. far as to be introduced into: UK
legislation, a bill called the Human Rights
Bill-was introduced into the: House of
Lords in 1995 and was passed:in a
watered down form. It. -is: :.thought,
however, that.it is unlikely to be taken up
in the Commons and so will-not become
law, The: - previous.- Conservative
government at least feared a weakening
of.-parliamentary sovereignty by . giving
direct  control - over civil rights to the
judges. - :

In the:face of the legislative reluctance to
safeguard human rights, . some - judges
such as Lord Woolf, (now the Master of
the Rolls), sees an enhanced role for the
common law. He said, in the  Mann
Lecture: '

-t is one of the strengths of:.the common
law that it enables the courts fo vary the
extent of their intervention to reflect
curfent needs and by this means it helps
to maintain the delicate’ balance of a
democratic socnety

Lord ‘Woolf - went on- to argue that
parliament could not abolish. -judicial
review:; e

..... If parliament - did. the . unthinkable,
then | would say that the courts would
also be required to act in a manner
‘which * should “be - without précedent. = -
. Some judges might:choose to do' so by
© saying. that. .it. ‘was . an:.irrebuttable
presumptlon that parhament €0 I;t.-never
intend .such a result. | myself wolild
‘consider there were advantages in
makmg it clear that ultlmately there are
even: ' limits “ én- tne “supremacy - of-
parliament -~ which < it is “the’ courts'
. inalignable responsnblllty to |dent|fy and
uphold They are limits “of “the” most
modest dimensions which | belleve any
democrat would ‘accept.... -

Sir John Laws took up this theme when he
said: o

The true distinction between judicial and
elected power cannot be arrived at by a
merely factual account of what the
judges do or what governments or
parliament....do. The settlement is

dynamic because, as our long history
shows, it can change.................. As a
matter of fundamental principle, il is my
opinion that the survival and flowering of
a democracy.........requires that those
who exercise democratic, political power
- must have limits. set to. what. they may
do: limits which,they’_re not allowed to
'overstep ...... the =~ doctrine of
parliamentary sovereignty cannot be
= 'vouched by parliamentary legislation; a
hrgher order law confers it and must limit
i A C e

Another‘ English. . ngh Court» ;Judge Mr
Justrce Sedley, ha's openly.acclaimed "a
new culture of ledlCla| ass'ertlveness to
compensate for and in. places repair the
dysfunction of the democratlc process

So in England there is a mood'amongst
some.  judges to reach back to a
Bl‘acks;tonian role for the common law.

The Australian experience

The issue of challenge to legislative
capacity was taken up by Justice Toohey
of the High Court in a 1992 address.™
After . describing . processes that might
occur if. it :were - presumed that the
Australian- people did not intend grants of
power to the Commonwealth Parliament
under the Constltutron to extend to
invasion. of fundamental common law
liberties, His Honour said:

If such an approach to ~constitutional
adjudication were adopted, the courts
:would over time articulate the content of
the limits on. power .arising ., from
fundamenta! common law hbertles and it
‘would then ‘be. "a' ‘matter’ forthe
-Australian” people Wheéthef they wnsh to
*+i+.-amend their ‘constitution:to modify:those -
limits;.In that sense, .an lmplled “Bill .of

: nghts" mlght bec

HIS Honour pomted out that "Parllaments
are’i orea3|ngly seen to be the de facto
agents or facnlltators of Executive power,
rather than bulwarks agalnst it."

His Honour explained how the Australian
and English constitutionalists had been
more . sanguine than their American
counterparts about the extent to which
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parliamentary sovereignty might
jeopardise individual freedom. " In the
United Klngdom parllament had been the
liberating = agent .. from.. monarchical
despotism ‘whereas: in the United- States
the constitution was adopted to act'as a
safeguard agalnst abuse of plenary power
by the United Kingdom parllament His
Honour said that the statements..of.various
judges” suggested a'revival ‘of natural law
jurisprudence that for law to be law it must
conform wrth fundamental prlncrples of
justice. " Under Austrahas federal
constrtutron Chapter il (settmg out the
jurrsdrctlon and tenure of the federal
i "precludes  the “federal
parllament from’ arrogatlng to |tse|f the
exercrse of Judrcral power .

His Honour referred to the’ tradltlonal
approach in Walsh 'v Johnson'® ‘that the
Commonwealth -Parliament’s capacity to
curtail a common law Ilberty by leglslatlon
relatrng to. the subject of its legislative
power ‘was. unlrmlted but that it Just "had to
do rt unamblguously He Went on to say

Yetit mlght be'contended that the courts :
should take the'issue a ‘step higherand
conclude - that . where - they people of . .
...Australia,.in, -adopting; .a“ constltutron_r_,-‘
conferred power fo legislate. with respect.:_, v
to vanous s
Commonwealth
presumed that they. did’ not intend that:- . -
those grants of power extend to invasion
of fundamental common law liberties......

An express Brll of nghts seems unlikely
bearlng in" mind the general hlstory of
resrstance i
would: be: open to - the . Commonwealth
Parliament'to-adopt as: domestrc Iaw many
international” ‘treaties 2 '
setting out human rights if so' mmdedﬁ This
mlght be done srmply by Act of Parhament

enactments unless’ parlrament expressed
itself as revoking provisions of the earlier
Act. But aside from the doubt whether any
government is 'likely to mtroduce such
legislation there is the questron of whether

such legislation would act retrospectively
to “strike’ down :provisions contained in
earlier Acts that curtailed human rights:.
Given the absence of will by the people of
Australia or-parliament to protect a citizen
or - .non-citizen’s rights-  through
constitutional: or .other legislative reform,
and-the recent retreat-by the: High Court
from . finding implied .powers in the
Constitution, much must.:now turr on- the
construction: that the ‘judiciary will- place
upon-iegislation -which - conflicts: with:-our
international posture on human rights.

The' Migration Act 1958 and the
Albatross detainees’®

Af"comparison of-:/Australia's obligations- at
the: international level and those Australia
has been prepared to adopt domestically
is well iilustrated by comparing the
Refugee Convention with the Migration
Act 1958, Australra signed” the 1951
Convention relatrng to the’ status of
refugees and the protocol which-amended
the Convention in 1967. Article 33 of the
Refuge‘e‘ Convention made it an obligation
upon contracting “parties ‘not to~ expel,
retirn (“refouler”) refugees where life -or
freedom would be threatened in their own
country for conventron reasons.

‘ f does not” define a
gconventlon reasons” but they
are 1o -be: found- .in:-:the-- well-- known
defrmtron contarned in-Article 1A (2) of the

.-owing: to..well-founded fear of. being,
persecuted for reasons of race, religion,
nationality,.membership .of a particular.
sqcial ;. group.. .or. :political - opinion, - is
outsrde the country of his | natronallty and,
is unable, or owrng to such, fear, is
- unwilling to avail hrmself iof the
protection ‘of that country or, who not
_havmg & _nationglity and being outside
‘the” couitry’ of his former - habitual
residence as a result of such events, is
unable or, owing to such fear, is
unwilling to return to:it. o
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Section 36 (2) of the Migration Act states:

A criterion for a protection visa is that
the applicant for the visa is a non-citizen
in Australia to whom Australla has
protection ~ obligations ~ under the
Refugee Convention as amended by the
Refugees Protocol.

The Minister. for 'lmmigration determines -

whether "Australia's- protection obligations
have been engaged. A senior officer of
the Department of Immigration has stated
that -it is the practice, once protection
obligations * are engaged, for ‘the
Department to provide " persons held in
detention with relevant apphcatton forms
or legal assnstance

Under ss 45, 46 and 47 of the Migration
Act, a non- cmzen who wants a visa of a
partlcular class such as a protectron visa,
is required to fill ‘out a spemfed form
which needs to be prov:ded by the
Department’s offcers Alternatively, the
necessary form to make due application
for a protectlon visa may be obtained
through a’ Iawyer “‘However, ‘the
Department interpret the obllgatlon to
provnde a detainee with a lawyer to be
confined to a Ilteral ‘construction of 's 256
of the Act. This states that a person
responsnble for |mm|grat|on detentlon at
detentlon “should afford him or her all
reasonable facnlltles for obtalnlng legal
_adwce or taklng Iegal proceedlngs in
relatlon to" |mm|grat|on detention. The
case” of Wu'"Yu Fang raised questions
about the extent of the obllgatlons upon
the Department under the- Mlgrat/on Act to
:prowde refugees wnth forms and Iegal
assnstance '

118 Sino-Vietnamese were ‘aboard a boat
code-named’ the “Albatross” -~ when
boarded by Australlan officials about 100
miles north of Darwin. The boat arrlved in
Darwin oh 13 November 1994 and on 15
Noveinber 1994 the Sino-Vietnamese
were flown to Port Hedland. On the same
day the Migration Act was amended to
provide that a non-citizen covered by an

-“Albatross” in late 1994

agreement between Australia-and ‘a-"Safe
Third . Country" could-:not apply--for:a
protection visa. By-a Migration-Regulation
introduced on' 27 -January - 1995+ China
became a "Safe Third Country”, and, as
from that date, former residents of
Vietnam who had resided in China prior to
coming to Australia could no longer apply
for- protection - visas. By - further
amendment: the datefor lodgement of
applications: for protection visas - was
backdated to 30 December 1994,

The 118 Sino-Vietnamese applicants were
all ethnic Chinese. The older ones had- all
been born in Vietham and following the
border-wars between China and Vietnam
in 1979 and 1980 were expelled from
Vietnam. Many of them claimed- that they
had not been properly settled when they.
arrived in' China. In particular, they had
not been given household registration.and
thus - did not have -access to housing,
employment " and schooling - for - their
children in the same:way: as indigenous
Chinese citizens. Latterly they lived on the
beach-front in Bei'Hai in cardboard shacks
until*“taking .passage :on-board the

On reachlng the Port Hedland Detent|on
Centre. on 15 November 1994 the
applicants were interviewed . by
immigration officers and largely related
the particulars* | have  described. They
were requlred to fill i “bio data” forms and
also’ comphance entry forms. ~ The
protection visa apphcatlon form for
persons in detention was not proffered to
the ~applicants.  On 23 Noveémber a

refugee casework ofﬂcer Mr .Ross
McDougalI _sought to obtaln access to
“The . Albatross” detainees. . The

Department informed him that since there
had been no request for legal assistance,
as defined in s 256 of the M/gratlon Act,
there was no obllgatlon on the
Department to allow Mr McDougall or any
other lawyer access to the detainees. In
January 1995 the' amending . legislation
was introduced. . whereby Sino-
Viethamese, such as the apphcants could
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not make valid applications for protection
visas and in mid-February 1995 after the
amendment had. been backdated to 30
December 1994, the Centre Manager
informed the detainees of this fact.

The applicants sought thereafter judicial
review in the Federal Court. -The trial
judge: dismissed: the -applicants’.- claims
maintaining:that the-effect:of the: Migration
Act was that there.was no.obligation:upon
the Department to- provide ‘the :applicants
with the means to apply for protection
visas. His Honour also dismissed-various
claims by the:applicants .that they had
been. . -frustrated in . obtaining: legal
assistance under s 256, and. held that
there was . no -obligation to .inform the
applicants that they -could request legal
assistance under s 256. His Honour
considered that the claims made by the

applicants did - -not. -amount - to -an
engagement ~of Australia’'s protection
obligations.  In_.the: Full Court. of the

Federal Court the -applicants’ claims were
again dismissed ‘by:a majority. of 2-1
(Jenkinson -and Nicholson -JJ and with
Carr J dissenting).-However, Nicholson J,
who wrote the leading judgment.for the
majority, found that the applicants had
impliedly’ engaged Australia’s: protection
obligations. His:-.Honour nonetheless
concluded:: - - T SSRERNE
‘This isia case in-which parliament-has
negated the possibility. of common law
concepts of procedural farrness applylng
in favour of the non-citizen applrcants
Parliament - has''achieved: this by the
~enactment. of .ss:-45:47 (requiring - the
: exlstencc of a valid .application form to
make an appllcatron) and ss 193 (2) and
198 (4) of the Migration Act (negating
the requirement that a detainee- have
access to'legal advice or-the opportunity -
‘fo-apply for'a visa if being: removed as
soon as reasonably practicable). The
. lnference from. the findings of the trial
judge is that the representatives of the
relevant arm of the Executive were well
informed of this and avoided acting so
as to place the applicants in the position
where they had the means to apply for a
protection visa- when the course
" remained open to them prior to its-
preclusion by legislation. While that
Executive conduct does not accord with

internationally expressed goals relating
to conduct in relation to refugees, the
conditions for application of international
law, as prescribed by Australian
domestic law, are not present to enable
international law to contro! that conduct.
Furthermore _such  conduct was
supported by the enactments of the
Australian Parliament which, to that
extent, evince an intention in relation to
non-citizens to negate the application of
- those-internationally. commended basic
. ‘prooedural requrrements ........ "

Conversely, Carr J considered that the
appllcants were entitled to a degree of
procedural falrness by reason of Article 10
(1) of the Internatronat Covenant on Civil
and Political” Rights ("ICCPR") to which
Australia is a party. This provides that “all
persons deprived. of their liberty shall be
treated with humanlty and with respect for
the inherent dignity of the human person”.
The Human nghts Commission
submission had pomted out that in
mterpretlng Article 10 a body of rules
known as the “Standard Minimum Rules”
applied and that these rules required a
detainee to be both mformed of his rights
(eg the rlght to. Iegal assrstance under
s 256 of the Mlgratlon Acl) and to be
prowded wrth an appropnate form His
th

to Teohs case where the appllcant was
held to have a Iegrtlmate expectation that
the delegate would consider. the . United
Nations Convention on the nghts of the
Child) before makmg a deportatnon order.
Thrs meant that the Department “should
have informed the detainees that a lawyer
had expressed an interest in helping them
and that they were entitled, if they so
requested under s 256, to reasonable
facilities for. obtaining legal advice. Finally,
His Honour concluded that the appellants
should.. have been grven the appropriate
form so that they could make application.

The High Court by a majority refused the
applicants special leave to appeal. The
Court did say that the questlon whether
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there was a positive statutory or common
law duty on the part of the respondents to
provide visa application forms and to
inform the applicants of their right to apply
for visas and of the availability of legal
advice might be a question of importance
worthy of the grant of special leave but the
findings of fact and pleadings had not
sufficiently raised the question.

This case still leaves open for the future
how far courts will read into domestic
legislation - international obligations, such
as those under the Refugee Convention
and ‘the ICCPR, which may not be
expressly - or . impliedly negated by
domestic legislation. '

The safe third country provisions
under the Migration Act

In the Wu Yu Fang case there was .an
expressed acknowledgment by . the
majority both in the judgment of Justice
Nicholson and during argument by Justice
Jenkinson; ‘that the Migration Act is in
some respects inconsistent with the
obligations that Australia has undertaken
to perform. But even where the provisions
of the Migration Act do not directly clash
with obligations undertaken under the
Refugee . Convention - and other
international instruments, parts: of the Act
are: contrary to the -spirit of the Refugee
Convention. This 'is observable -under
Subdivision A1 (ss 91A to-91G) which
provides that certain non-citizens, who are
covered .by -a comprehensive plan of
action - approved . by -the International
Conference on Indo-Chinese Refugees
and those for whom there is a “Safe Third
Country” are not to be allowed to-apply for
protection visas. It was under this division
that the “Albatross” Sino-Vietnamese were
prohibited from applying for protection
visas. The implementation of the
arrangement whereby = Sino-Vietnamese

are- forcibly repatriated to China arose

because of a - Memorandum of
Understanding entered into between
Australian and Chinese officials. The
Memorandum of Understanding is ‘set out

in- Schedule . 11 -to. the: Migration
Regulations:and. provides: for Viethamese
refugees seftled in- China:to be returned
under:-~“veriﬁcationf:»arrangement‘s‘f;;1,.§ The
Department of Immigration: provides the
Chinese Ministry of - Civil-- Affairs - with
Vietnamese refugee registration -forms:to
“facilitate the verification by the:Chinese
side”. Presumably these are the bio data
forms which- the “Albatross”: detainees
were required to fill in. Unless a'detainee
is able to gain access.to a lawyer:at:the
Detention - Centre, the -determination of
whether or not the Vietnamese refugee
has been “settled in China” depends upon
these verification procedures which
involve the Chinese authorities checking
the details and indicating whether or not
the person has been settled. If.-the
Vietnamese refugee was, for example, a
Tienamen Square protester, one wonders
whether the Chinese Ministry of Civil
Affairs  would = provide a truthful
assessment of whether such a person had
been “settled in China”.

It-seems doubtful that the framers of the
Refugee - . Convention contemplated
contracting parties. ‘using the Safe Third
Country article. contained in the  Refugee
Convention in the way it is.used under the
Migration Act. Under Article 1E of the
Refugee Convention it is stated:

This convention shall not apply to a
person . who is recognised by the
competent authorities of the country in
which he has taken residence as having
the rights and obligations which are
attached to-the possession of nationality
of that country, o

The country of residence for the
applicants in the "Albatross” case was
China and the question was whether
China extended to them “the rights and
obligations which are attached to the
possession” of Chinese nationality. This
decision, under the Act, is now likely to be

" ‘'made at the political and not the judicial

level unless the non-citizen detainee is
lucky enough to secure access to legal
advice. ‘
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The regulations governing applicants from
“Safe Third Countries” were introduced in
1994 to prevent “forum shopping” and the
first application- was ‘to' boat people who
arrived - in - Australia from Gulang:.in
Indonesia where they had been refused
refugee status. Its next application was to
the ethnic Chinese Vietnamese ' from
South  China: who  the ' government
asserted "had" been. “settled™ in"China
despite the- claims.by- many -of the :boat
people to the. contrary . The: regulations
prohibiting application by Sino Vietnamese
substitute -legislative mandate.'  for
individual administrative ‘discretion that is
subject to.a process of judicial review.

Since the decision in Wu Yu Fang the
Department:of Immigration has-introduced
a . Bill- stating the Department -is -‘not
required to provide visa application forms
to - detainees. ‘There .is strong evidence
that -the hunger strikes and violence that
has attended some detainees’ presence:in
centres is a consequence of a system that
deprives detainees of rights of access to
legal assistance and thé means to- make
claims which. are extended as a matter of
course to ¢itizens of this country: It is such
legislation that  debases-judicial systems
and is- reminiscent -of -the South.-African

apartheid - legislation  so. movingly
described in- - 'Nelson ' .:.Mandela’s
autobiography 20

Limitations on the power of judlcial
review

Where; in-what the English .Law Lord,
Lord Browne-Wilkinson desciibed as “the
go go world of Jud|c1ai review” are we go-
gomg'? 21

In 1993 JUstioe French spoke of:

a significant Lexte’n"sion of the reach ‘of
judicial - review- :to' . ministerial:*:-and
gubernatorial = decision . making. .The
exercise of prerogative powers may.now
be ‘called into" questlon and  the
possibility is open that even decisions of
the - cabinet . could " in -« €ertain
circumstances be justiciable. 2

But under. the Migration Act there are
legislative limitations upon review. In both
the recent High Court cases Kioa v West*®
and: Teoh, the High Court was concerned
with the. exercise - by -the Ministers
delegate of. the discretionary: power to
deport detainees for which the ‘Act makes
provision. But in - Wu Yu Fang’s case the
introduction of legislation preventing the
Sino-Vietnamese  from making valid
applications together with the omission to
supply the detainees with forms- meant
that the administrative processes had not
advanced to the stage where a delegate
was called upon to make a “decision”. In
Kioa v West, Brennan J (as he then was)
said that there was no-‘'free standing’
common law right to be accorded natural
justice, rather observance of it was.:a
“condition attached - to - the [statutorg
power whose exercise it governed”.

Nicholson J,"in Wu Yu Fang’s case had
‘some difficulty: in “identifying [an]
administrative decusmn or exercise of
statutory .power”® Gaudron J and
McHugh J, during.argument on the special
leave ‘application in- Wu Yu Fang’s case,
also: questioned the absence of: statutory
provisions - ~which -the detainees
application for Jud|c1al review could attach

At the very Ieast there would appear to be
some :doubt in; the: High: Courtas ‘to.the
degree-toswhich a “free" standmg" right to
judicial review may arise. The: House ¢f
Lords, however, has.been prepared. to
hold that executive action is ' not immune .
from : judicial review :merely _because it
occurred:in pursuance of a.power derived
from the common ‘law, or prerogative,
rather:than a statutory source (Council of
Civil Service:Unions and Others v Mln/ster
for the Civil Serwce)

In that case:a mmlster proposed to give
an instruction:.:under:- Civil - Orders... in
Council for the ‘immediate variation of the
terms and conditions:of service of the staff
at the . Government Communications
Headquarters (GCHQ) before there had
been consultation with the staff or with the
staff's union. it:was held that the staff had
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a legitimate expectation that unions and
employees would be consulted before
such instructions were issued. Of course,
a liberal approach to intervention does
give rise to scathing political comment.
Lord Taylor (the former English Chief
Justice) referred to this:

In respect of judicial review, however,
recent public and press criticism of the
judiciary has moved beyond comment
on the decisions reached and focuses
increasingly on the legitimacy of the
judges taking such decisions at all. If a
judge strikes down the decision of a
Minister. if a judge is appointed by the
Government to investigate a matter of
public concern, reports or is thought to
be going to report adversely about
individuals or groups within his terms of
reference, cries are raised that he has
got above himself. Phrases like “power
hungry” and “frustrated politicians” are
entering the commentators’ lexicon. The
suggestion seems to be that the senior
judiciary have decided to mount a

bloodless coup and to seize the
commandmg heights of the
constitution.

But if the judges do not protect the
individual's rights by judicial review no one
else can or will. It may be that judicial
review is apt to be described as Mr
Michael Beloff, QC sees it:

| see judicial review coming in like a
tide: but like a tide ebbing as well as
flowing - even if it comes each time a
little further up the beach - and while
some obstacles in its path, like sand,
can be overridden, others, like rock, will
obstinately remain impervious - and all
the while cross currents and eddies
disturh its progress.28

Even if judicial review is "go-going” at the
moment in England, in Australia, at least
in the area of refugee law, it seems to be
at a low ebb.

Perhaps in the views expressed by Justice
Kirby - there is a beacon of promise in a
sea of darkness:

..... it is not enough that the highest
courts . of Australia and other
Commonwealth countries should
sanction the use of international human

rights norms in the work of the courts.
Nor is it enough that judicial leaders
should cvince an internationalist attitude
in ‘keeping with the eve of a new
ml|lenn|um It is essential that judicial
off icers at every level of the hierarchy,
and lawyers of every rank, should
familiarise ... themselves ~ with  the
advancmg mternatlonal junsprudence of
human' rights’ that the source material
for that jurisprudence should be spread
through. .curial. deCISlonS professional
activity. and Iegal trammg, and that a
culture of human rights. should - be
developed’ amongst  all lawyers_and
citizens of the Commonwealth. ...... 2

If the Australian Janus, keeper of the gate
of entry, chooses to show a benign face to
the international community,  whilst
denying human rights at home to which
we have pleaded our allegiance abroad,
then it is for judges as much as politicians
to explore ways in which the unacceptable
face of the Migration Act is exposed and
wherever possible a construction placed
upon our laws that mirrors the principles
to which the Australian government has
professed itself bound at the international
conference tabie.
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ERRATUM

An editorial error occurred in the article by Marshall Irwin, entitled “The Role of the Criminal
Justice Commission in Criminal Justice Administration” published in (1996) 9 AIAL Forum.
The first sentence of the first full paragraph on page 40 shouid read:

“If some of these recommendations are accepted, there will be
significant changes in the CJC".

The word “no” should not have appeared before the word “significant”.







