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ADMINISTRATIVE LAW AND PRACTICE

Justice D F O'Connor, President,
Administrative Appeals Tribunal

[Address to the Annual General Meeting of
the Institute, September 1990]

The whole area of administrative law and
practice as it has developed since the 70s
is characterised by rapid change in both
ideology and practice.

The Administrative Appeals Tribunal and
the other elements of the 'new adminis—
trative law' grew out of the recommenda-
tions of the Kerr and Bland Committees in
the 1970s. I do not propose to detail
those recommendations which no doubt
are well known to you, but will identify
some elements in the philosophical ap-
proach, particularly of the Kerr Commit-
tee, which led to the establishment of the
Administrative Appeals Tribunal. Having
done that, I will examine aspects of the
Tribunal's operations to see whether it
has measured up to the expectations
which were placed on it in 1975 when the
Administrative Appeals Tribunal Act was
passed. We can then perhaps look at the
Tribunal for the 1990s ~ what is its future
in an arguably different political and ad-
ministrative culture to that which existed
at its inception?

The Tribunal arose out of the ideology of
the late 1960s and early 1970s in the era
of the welfare state. The Kerr Comimittee
noted the expansion in the number of ac-
tivities regulated by government, in the
volume and range of services provided for
the benefit of the public. This expansion
was accompanied by a substantial in-
crease in the powers and discretions con-
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ferred on Ministers and public servants.
The exercise of these powers and discre—
tions involved the making of a vast range
of decisions which affected individuals in
many aspects of daily life.

The dominant administrative and political
perspective of that era was that of collec—
tive provision and consumption of goods
and services in the welfare state. The
term 'collective consumption' was first
used by Castello, a French urban sociolo-
gist. It means 'those consumption pro-
cesses whose organisation and manage-—
ment cannot be other than collective,
given the nature and size of the problems'.
Some obvious examples are education and
health care services, social welfare ser—
vices, highways and public housing.
These services are organised and managed
on a collective public basis by government
as they are consumed collectively, The
criteria for access to the services depend
on factors other than market ones and the
management of the services is based on
non-market considerations.

The expansion of services provided by
government was accompanied by an in-
crease in centralised decision-making.
The growth of the public sector during the
post war period is well known. As the im—
pact of government upon the citizen grew,
so did awareness on the part of the citizen
of the possible abuses and excesses of
power by administrators. This led to de-
mands for access to government informa-
tion and greater participation by citizens
in government decision-making.  The
community view was that it needed, as a
protection against arbitrariness, avenues
in which to challenge governmental deci-
sions. ‘

The predominance of the Diceyan rule of
law notion in Australia had meant that
the courts were ill equipped to deal with
disputes between government and the
governed. In addition, the concepts of the
separation of powers and ministerial re—
sponsibility hampered scrutiny of gov-
ernmental decisions. Reform was needed
in this area but, as the Kerr Committee
observed, a solution would not be arrived
at easily. In its report, the Committee
stated:

The' objective fact, in the modern
world, is that administrators have
great power to affect the rights and
liberties of citizens and, as well,
Important duties to perform in the
public interest. When an attempt
Is made to reconcile the exercise of
these powers and the performance
of these duties with traditional
Ideas of justice there is a risk that
the proposals which emerge will be
criticised as unnecessary in a
democracy which enjoys a parlia-
mentary system and responsible
government or as barriers to effi-
clency. We have been well aware
of this risk but in a country with
the political, intellectual and legal
heritage which we enjoy in Aus—
tralia, a satisfactory reconciliation
Is inevitable if tensions between
the individual citizen and the ad-
ministration are to be minimised.

Part of the solution in a package designed
to redress the imbalance between citizen
and state was the Administrative Appeals
Tribunal. In an era of open government
where access and equity were the cham-
pions, the Tribunal was to provide, as
stated in the Second Reading Speech,
'machinery to ensure that persons are
dealt with fairly and properly in their re-
lationships with the government'. Of fun-
damental concern was the accountability
of administrators exercising broad discre-
tionary powers.

The distinguishing feature of the Tribunal
Is, of course, that it reviews decisions on
the merits as well as the law. The Tri—
bunal is not a court, although a number
of its presidential members are Jjudges.
The Tribunal is charged with reaching the
correct and preferable decision on the
material before it. It is true to say that
the Tribunal stands in the shoes of the
decision maker and makes an adminis—
trative decision. The Tribunal on review
exercises all the powers and discretions
which were exercised by the primary de-
Cision maker. The Tribunal, of course, is
bound by the law and sometimes may
need to rule upon a point of law in making
its decision. The Tribunal must act within
its own jurisdiction and abide by the rules
of natural justice.
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The Tribunal was part of an administra-
tive law package designed, in the words of
the Kerr Committee, 'to reconcile the re-
quirements of efficiency of administration
and justice to the citizen'. The Tribunal is
now almost 15 years old and in recent
years has been criticised for failing to live
up to the expectations which were placed
upon it in the early years. The Tribunal
was given powers to operate as informally
and flexibly as possible. Much criticism
has been levelled at the Tribunal for
adopting legal procedures and a legalistic
approach to many matters. There Iis
concern about delay in dealing with mat-
ters. The Tribunal should perhaps avail
itself more often of the power to make oral
decisions than it presently does.- In many
cases, this would be the most effective
course to follow in allowing applicants to
the Tribunal to get on with their lives.
The counter position is, of course, that the
Federal Court's approach to Tribunal de-
cision making has created an environment
where detailed written decisions are
sometimes required. The other effect of
Federal Court supervision has been to im-
bue some Tribunal members with a sense
of caution in giving reasons for decision.

It is, of course, the applicants to the Tri-
bunal who should be given first priority in
the operation of the Tribunal. In one
sense, these people are the consumers of
the Tribunal's services. Without them of
course the Tribunal would not exist. They
have been assured that the Tribunal is
there to provide an alternative to the
courts. Many are probably surprised
therefore at the degree of formality which
can exist in the Tribunal.

Yet, we only need to look at some exam-
ples of the Tribunal's jurisdiction to see
that the consumers of the Tribunal's ser-
vices are the ordinary people in the Aus-
tralian community. They may want gov-
ernmental decisions reviewed about social
security entitlements and benefits, about
veterans' pensions, about their income
tax, about student assistance, about
workers' compensation, about licences to
engage in various occupations regulated
by the Commonwealth or about access to
government information. It is therefore
important that the Tribunal has available
to it appropriate procedures which facili-

tate access by the Tribunal's consumers
to its services and which they understand.

Alongside of this criticism of Tribunal
procedures, which still has as its focus
the responsiveness of the Tribunal to the
needs of the consumer, there is running a
debate which has come to be known by
the phrase 'the cost of justice'. In my
view, this debate has grown out of a fun-
damental shift in political thought which
has occurred since the Tribunal's incep-
tlon. That shift has been away from col-
lective consumption towards principles
which embrace the efficacy of the market
as a way of distributing public services.
The latest style is corporate management
which is phrased in terms of achieving
outputs which are measured as if they
were products In the market place. The
Tribunal itself has at this stage a Corpo-
rate Plan, the goal of which is:

To achieve efficient resolution of
applications for review by proven
dispute resolution methods, in-
cluding conciliation and arbitra-
tion, on a timely basis with a high
quality dispute resolution input
and/or decision making and in a
manner that effectively uses the
avallable resources.

The key term is, of course, 'the available
resources'. For some years now, cost ef-
fectiveness and efficiency have been the
guiding principles in public administra-
tion. And in fact efficiency has been
equated with cost effectiveness - an ap-
proach which itself may be open to ques-
tion or at least debate. The concern to re-
duce levels of public expenditure so that
finite resources are expended efficlently
and economically, has focussed attention
on the cost of providing administrative
review.

There can be no question that the Tri-
bunal must be accountable for the re-
sources that it spends and for the effec—
tiveness of its operations in providing re-
view which meets the criteria set down at
the time the legislation creating the ad-
ministrative law system was passed.
What we must question however, is
whether in a desire to achieve fiscal re-
straint some other principles are being
neglected or being given a lower priority
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than they deserve. Decisions about the
provision of administrative review must
take into account the benefits which are
achieved as well as the costs of the 5ys-
tems. Those benefits, however, may be
Impossible to quantify in monetary terms,
but that should not make them any less
significant.

On 1 November 1990, a general review of
the Tribunal commenced. The review is
designed to focus on the needs of that in-
stitution for the next few years. It has
been set up as a result of the separation
of the Tribunal from the Attorney-Gen-
eral's Department for financial and man-
agement purposes. As part of that review,
we will be examining the functional as-
pects and the philosophy of the Tribunal.

Hard decisions will have to be made and
they will have to be made at a high level.
Questions of economy were less promi-
nent in 1975 than an ideal of providing
effective administrative review to aggrieved
citizens. In 1990 we must be careful that
that ideal is not completely overwhelmed
by the desire to create a suitably sized
budget surplus. The system of review is
by no means perfect and there is room for
improvement in the quality and range of
services delivered by the Tribunal. It will
be important to develop appropriate per-
formance indicators in the course of the
Review. But we must look at the Tribunal
in a broader context than that of economic
rationalism.

Speaking here in Canberra in 1987, Mr
Justice Brennan said that as a result of
the administrative review system:

. It may not be possible to say
that this society is fairer, or more
egalitarian, or more compassionate
than it was before. But it is possi-
ble to say that this society is one
which now accords to the individ-
ual an opportunity to meet on
more equal terms the institutions
of the state. The structures of ad-
ministrative review now offer an
opportunity for individuals to meet
the anonymous and sometimes
remote agencies of the state on
more equal terms. The interests of
individuals are more fully ac-
knowledged, and the repositories

of power are constrained to treat
the individual both fairly and ac-
cording to law, even if the sub-
stance of the law is defective. A
Society which truly accords that
opportunity to the citizen is a free
and fair society, and there can be
no doubt that the object of the new
administrative law was intended to
accord that opportunity.

It is these sorts of considerations which
we must bear in mind in the 1990s.
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LEGISLATIVE KNOWLEDGE BASE
SYSTEMS FOR PUBLIC ADMINIS-
TRATION - SOME PRACTICAL IS-
SUES

Peter Johnson, SoftLaw Corporation,
Canberra

David Mead, SoftLaw Corporation,
Canberra

[Peter Johnson and David Mead gave a
computer demonstration to a meeting of the
Institute (n Canberra tn March 1991 of a
knowledge base system for the adminis-
tration of veterans affalrs legislation. This
article explains that approach in more de-
tall]

Abstract

This paper looks at three aspects of the
use of knowledge base systems which
model provisions of legislation:

The first part of the paper suggests that
knowledge base systems can be viewed
simply as a means of changing the
medium in which legislation is presented
to administrative decision-makers for
their consideration. When viewed as a
delivery vehicle for a body of rules, rather
than as a reasoning decision-making tool,
knowledge base systems which reliably
model legislation offer major benefits in
the administration of complex legislation.

The second part of the paper looks at
some of the practical issues which arise
when building a production version of a
large-scale knowledge base which models
legislation. We suggest a methodology,
which we use in constructing and main-
taining large-scale systems. The issues
discussed in this section have profound
implications for the selection of the tools
used to build large knowledge bases from
legislation: the tool must provide facilities
which allow reliable methods of construc-
tion, verification and maintenance.

Finally, we suggest that generalist shells
are usually structurally inappropriate for
the development of large expert system
applications in the legal domain. As has
happened in other domains, the legal do-
main must develop domain-specific tools

for the creation of large knowledge base
systems.

Introduction

This paper is intended as a practical pa-
per, summarising several of our conclu-
sions from building and implementing
legal knowledge base systems in Aus-
tralian government departments.

Systems which we have build are now
operational in the Australian Taxation Of-
fice, the Department of Social Security
and the Department of Veterans' Affairs.
Each of these systems is substantial, us-
ing at least 500 rules involving several
thousand decision points. The largest of
the systems, in the Department of Social
Security, has over 2500 rules.

These applications have been built using
STATUTE, a knowledge base management
system which we designed specifically for
expert system applications based on leg-
islation or systems of administrative rules.

This paper does not deal with the crucial

issue of knowledge representation.
STATUTE wuses an English language
knowledge representation scheme.

{Johnson and Mead]

PART 1: THE PLACE OF KNOWL-
EDGE BASE SYSTEMS IN THE
PUBLIC ADMINISTRATION OF
LEGISLATION

The significance of poor adminis-
tration of legislation

Problems with widely dispersed public
administration of legislation are well-
known: inconsistent, arbitrary and oth-
erwise poor decisions. Primary decision-
makers in a large government department
may at different times lack the training,
the experience, the talent or the will to

“properly apply the legislation which that

department administers. 1

1 Other factors would include the
complexity and scale of the
legislation, and the difficulties with
access to, interpretation and use of
case law. [Taylor and Browne], p.2.
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These problems, which are essentially
managerial rather than legal, nevertheless
lead to a breakdown in the rule of law,
There may not be a calculated flouting of
the rule of law, such as would raise cries
about public corruption. Rather, there is
a sad resignation concerning the difficul-
ties of administering legislation in a large
bureaucracy.

The people who are directly affected by
that legislation may well have recourse to
elaborate systems of administrative re—
view. However, the truth of the matter, at
least in Australia, is that the vast majority
of people adversely affected by poor deci-
sions do not seek review of these deci-
The more marginalised and less
articulate is the person affected by the
decision, the less likely he or she is to
have recourse to tribunals, courts or Sys-
tems of internal review. Needless to say,
where a member of the public is incor-
rectly favoured by a poor decision, he or
she is very unlikely to seek review,

In these situations, the rule of law has
broken down. Rights are not regulated
according to law but according to a mix of
caprice, prejudice, Ignorance and office
lore.  The problem is not one which
should be viewed as purely managerial.
Where the administration of legislation is
unreliable, there is a substantial legal
problem.

Basic problems in the administra-
tion of legislation

There is a range of factors which can lead
to the incorrect application of legislation.
Problems of malice and prejudice are
largely beyond the scope of this paper.
We wish to concentrate on problems of
Interpretation of legislation. These prob-
lems are more likely to be endemic in a
large bureaucracy than are problems of
malice, and we Suggest, can be substan-
tially overcome with the use of knowledge
base technology,

We suggest that there are three common
Interpretative problems which confront a
public  servant administering complex
legislation.

1. The first of these problems is the
fragmented nature of legislation. Lawyers

are familiar with legislative organisation
and structure, The following set of state-
ments discusses only legislative structure
(rather than content) yet it should be co-
herent to a lawyer:

The primary provision Is section
117, which draws on interlinking
definitions from subsection 3(1).
One such definition is qualified by
subsection 3(10). Section 117 is
also qualified by subsection 118(5)
and section 122, while sections
126 and 136 contain €Xceptions to
the general application of section
117.

While such a complex set of interlinking
Provisions may be mother's milk to gz
lawyer, it presents problems to a non-
lawyer. The truth of the matter, for both
lawyer and non-lawyer, is that the legis—
lation cannot be properly applied unless
the whole of the legislation is understood,
If only a portion of the legislation is un-
derstood, a crucial but hidden Provision
may go unnoticed.

2. The second problem is the internal
logical complexity of particular Provisions.
Long provisions frequently use nested
Paragraphs and sub-paragraphs linked
by a network of words such as "and",
"either", "or", "notwithstanding", "unless",
"other than" and "subject to".

It is often difficult to discern the correct
logical structure of such a provision at
first glance.2 This is particularly true for
non-lawyers, who may be unused to the
format and conventions of legislation. A
small mistake in thijs brocess of structural
Interpretation, such as treating a disjunc-
tion as a conjunction, misinterpreting the
order of evaluation of logical expressions
or failing to recognize a double negative,
can have dire consequences, as is shown
In [Allen and Saxon)].

3. The third problem of statutory in-
terpretation is that of interpreting partic-
ular words or phrases.  This js the
Province of judgement. Because of its re-

2 This is shown vividly in [Allen and
Saxon], pp.96-102.
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liance on judgement, this area is less
susceptible to clear-cut answers than are
the previous two problems.

The last problem is too easily thought of
as the sole or major problem in the ap-
plication of legislation. Questions of the
correct interlinking of fragmented legisla-
tion and of the internal logic of a provision
will often be unambiguous and present no
difficulty to an expert. While this may be
true for lawyers, our experience has been
that those first two types of problems are
at least as common in an administrative
context as the last problem.

The traditional administrative solution to
these three problems of interpretation is
to develop policy manuals, which re-orga-
nize, paraphrase and expand on the leg-
islation. These manuals are designed to
assist the primary decision-makers in
administering the legislation. In practice,
the manuals frequently become the first
and only reference point of the decision-
makers.

A range of problems arise from this ad-
ministrative solution. Manuals are diffi-
cult and expensive to continually update
in any rapidly changing environment.
Over a period, the sheer volume of infor-
mation makes the manuals unwieldy, and
the updating process prone to error. Fi-
nally, management discovers that staff
rarely actually use the manuals, relying
more on their and their colleagues' accu-
mulated wisdom to deal with virtually all
situations.3

In our experience, much of the need for
manuals derives from the first and second
of the interpretative problems outlined
above. We have worked with a range of
Australian Government departments.
Examination of the policy manuals of each
of these departments generally discloses
that the bulk of the interpretative material
deals with problems of legislative layout
and legislative logic, rather than with the

3 These problems associated with
manuals have also been
recognised in England, see {Taylor
and Browne], p.9.

micro-interpretative  problem of the

meaning of particular phrases.

Finally, we note a trend in the modern
administration of legislation in Australia:
the phenomenon of "returning to the leg-
islation". In this process, government de-
partments (or politicians) decide that good
administration of legislation will only be
possible when their staff are equipped to
administer the provisions of the legislation
directly, rather than through the use of
some secondary source of the law.

This process of "returning to the legisla-
tion" may involve the rewriting of legisla—
tion in a more coherent form.4 The Aus-
tralian Department of Social Security has
recently completed such a task, while the
Australian Taxation Office and the De-
partment of Veterans' Affairs are currently
undertaking such "legislative simplifica—-
tion". The process may also involve
training the staff in basic principles of
statutory interpretation and encouraging
confldence in the direct use of legislation.

Encouraging the use of primary legislative
material does not overcome the essential
difficulties in applying legislation. Legis-
lation of any scale will inevitably contain
the seeds of difficulty in interpretation:
an elaborate and elegant structure which
requires competent navigation; complex
provisions or sets of provisions, which
contain networks of exceptions, qualifica—
tions and extensions; and phrases which
require careful consideration and the ex-
ercise of judgement.

The use of knowledge base systems
in the application of legislation

Knowledge base systems can substantially
overcome the first two of the problems
identified in the previous section: the
problems of legislative layout and the in-
ternal logic of provisions. They can also
assist in very flexible ways with the ad-
ministration of discretions and matters of

4 This can significantly reduce the
amount of statutory material, and
remove the need for much of the
interpretative rule base. See
[Brown], Appendix III.
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judgement, which legislation will in-
evitably contain.

Knowledge base systems are often looked
at as a decision-making tool. We prefer to
look on them more as an administrative
tool, which can structure the process by
which legislation is considered and deci-
sions made. It is this function of decision
support which we have pursued in our
development of knowledge base systems
for Australian government departments.5

This may appear a modest use of the
technology.  Certainly, it substantially
avoids many of the theoretical problems of
modelling legal knowledge. it does this by
characterising the knowledge base system
as an adjunct of a human decision-
maker, rather than as a complete deci-
sion-making facility. In this way, the
software is absolved of much of the re-
sponsibility for the application of law to
facts. The provision of a decision support
facility is also more palatable to the ad-
ministrative workforce than is the creation
of a decision-making facility.6

We change the medium of the legislation
which primary decision-makers are to
administer. The present medium is the
hard-copy legislation. Working with this
medium, the decision-maker is not com-
petent to apply the legislation until he or
she has fully comprehended the material
- the structure, logic and meaning of the
complete legislation.?

Knowledge base systems allow legislation
to be presented to the decision-maker in a
step-by-step format. A system can ac-

5 For a fuller discussion of some of
the ways in which knowledge
based systems can be applied to
legal practice, see {Greenleaf],
[Greenleaf et al 1988].

6 See [Magnusson].

7 See [Sherman), for further issues
in modelling the logic of legislation,
see [Routen].

curately model all of the structure and
logic of many pieces .of legislation.

The breakdown of legislation into discrete
issues and the presentation of those is-
sues to primary decision-makers in dis-
crete steps highlights the extent to which
problems of statutory interpretation for
the non-lawyer are structural. In short,
much legislation which appears intimi-
dating and complex when presented as a
whole is rendered straightforward when
presented as discrete questions.

Our experience has been that the pre-
sentation of complex legislation in a step-
by-step format, via knowledge base mod-
elling of the legislation, has the following
consequences:

- The decision-makers have little or
no difficulty in dealing with the
bulk of the provisions while di-
rectly applying the subject legisla~
tion;

- The process of consideration of
issues is necessarily more thor-
ough; and

- The process of consideration of
Issues is necessarily more consis—
tent. '

Modelling legislation, so that it is pre-
sented to the user in a step-by-step for-
mat, is not always possible. Some types
of provisions present great difficulty. In
addition, modelling of legislation does not
overcome the problem of open texture is-
sues which are contained in the legisla-
tion (such as discretions or matters
clearly calling for judgement). Our ap-
proach to open texture issues is not dis-
cussed in this paper.

The modelling of legislation in knowledge
bases does not solve all of the problems in
the administration of legislation. How-
ever, the practical application of knowl-
edge base technology has much to offer in
the legal field, even if used modestly as a
decision-structuring tool rather than as a
decision-making tool. The immediate
usefulness of the modelling process in
simplifying legislation is apparent when
such a knowledge base is viewed. More-
over, when the aim of the modelling pro-
cess Is simply to change the medium in
which the legislation is presented, the
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process can be demonstrated to be reli-
able,

Our experience in developing large
knowledge bases on legislation has also
led us to a range of conclusions concern-
ing the appropriate method for rulebase
development and some necessary ele-
ments of and design criteria for the shell
which is used. These are discussed in the
second and third parts of this paper.

PART 2: PRACTICAL ISSUES IN THE
DEVELOPMENT OF LARGE
LEGISLATIVE RULEBASES

This part of the paper is chiefly concerned
with the practicalities of application de-
sign. We have built large legal knowledge
bases which model legislation and have
maintained one of these knowledge bases
since late 1988. This work was founded
on the prototyping of small and large
knowledge bases between 1984 and 1988.

We learned that the development of large
knowledge bases for production systems
Is not simply a matter of scaling up from
small experimental knowledge bases. The
construction and maintenance of large
legislatively-based knowledge bases intro-
duces a range of issues which are not
immediately apparent when working with
small knowledge bases.

The problems which we discovered in the
process of scaling up concerned issues
such as the richness of the knowledge
representation scheme being used, diffi-
culties in verifying and maintaining large
systems and the generation of coherent
reports from large systems. These issues
are discussed in detail in [Johnson and
Mead]).

A large legislative rulebase, which is de-
signed to be used in the field by a public
body charged with the administration of
legislation, must have several character-
istics:

- The rulebase must be legally cor-
rect;

- The rulebase must be verifiable:

- The rulebase must be maintain-
able; and

- The rulebase must form part of an
application which is practically

useful and attractive to the people
who have to use it.

The combination of these basic specifica~
tions has, for us, led to conclusions con-
cerning the following:

- The appropriate form of knowledge
representation for such systems;

- A desirable structure for the
knowledge base;

- The relationship between the
knowledge base and the applica-
tion development environment;

- The features of the application in
which such a knowledge base
must reside; and

- The method by which the rulebase
which models the legislation is
constructed.

The issue of knowledge representation is
discussed in [Johnson and Mead]. The
other issues listed above are discussed in
more detail in the following sections . of
this paper.

Rulebase method

We have developed and refined a method
for constructing rulebases from legislation
which satisfy the criteria listed above.
Our experience has been that departure
from this method leads to substantial dif-
ficulties. The method is nothing more
than good legal method, transferred to
software construction.

The method which we use is based upon
the following principles:

1. As far as possible, verbatim mod-
elling of the precise terms of the
legislation;

2. Rejection of modelling any

"overview" of the effect of a piece of
legislation and of any shortcuts in
the complete and verbatim mod-
elling of the structure and content
of the subject legislation.

3. Explicit modelling of each level of
the structure of the legislation;

4, A strict separation of rules which
explicitly model the terms of the
legislation (legislative rules) from
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those which model some interpre-
tation of the effect of the legislation
(interpretative rules) and again
from those which model some
wider body of general knowledge
(common-sense rules);

5. A rigorous separation of the leg-
islative rulebase from the ma-
chinery which drives the end ap-
plication.

These principles of method allow the pro-
duction of large legislative rulebases
which are reliable, maintainable and veri-
fiable. However, these methods are not
able to be followed if the tool for construc-
tion of the rulebase does not allow them.
These principles make substantial de-
mands of that tool: the form of knowledge
representation, the relationship between
the rulebase and the procedural language
which drives the application, and the
structure of the question search and in-
ferencing mechanisms.

We developed the STATUTE Knowledge
Base Management System (KBMS) to meet
these and other demands. Other more
general purpose shells may be capable of
meeting the requirements of this method
by adding additional tools to the develop-
ment environment.

Each of the listed principles is explained,
with examples, below.

1. Verbatim modelling of legis-
lation

Verbatim modelling of legislation means
including in the primary rulebase all of
the subject legislation and only the sub-
ject legislation.

A rulebase developer may decide to leave
out small portions of the legislative mate-
rial for a number of reasons. The most
common problem among people whom we
have trained is the tendency to jump to
modelling interpretative material without
first creating the explicit legislative foun-
dation for that material in the rulebase.

A second problem is the desire to para-
phrase a piece of legislation, because the
legislative material is seen as needlessly
turgid or obscure.

A third problem is the tendency to leave
out "machinery" - legislative phrases
which internally connect one provision to
another. This is discussed under the next
point "No Overviews, No Shortcuts".

A large rulebase which models legislation
but which does not model it verbatim in-
troduces problems when the time comes
for additional construction, verification
and maintenance. These problems grow
significantly as the rulebase grows and as
it increasingly departs from the terms of
the legislation.8

The problems of verification and con-
struction may be manageable when mod-
elling a small piece of legislation. In that
case, the knowledge being modelled is re-
ally the knowledge which a human expert
has of the effect of the legislation. It can
be said, in a pure theoretical sense, that
any construction of a rulebase based on
legislation involves modelling human
knowledge of that material. However, in
the practical world of constructing a
workable application, the verification and
maintenance of that rulebase are demon-
strably more reliable when each compo-
nent in the rulebase is immediately and
obviously referable to the fixed subject
legislation, rather than to a less reliable
human "overview" of the legislation.

The issue of verbatim modelling immedi-
ately raises the question of knowledge
representation. It is impossible to comply
with this principle of verbatim modelling if
the knowledge representation scheme
which is being used will not allow this.

When we commenced our work on rule-
base legislative systems, we used a con-
ventional symbolic form of knowledge
representation:

Example: elig_invalid_pension if
yes age_requirement

and yes residence requirements

8 For a discussion of the negative
effect of having other than
verbatim modelling, based on
experience with Scandinavian
systems, see [Schartum].
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and
and

yes health_requirement
yes special requirements

After having build a large knowledge base
using such a scheme of knowledge repre-
sentation, our conclusion was that the
scheme was dangerously crude, and that
the rules would have to be wrliten in
complete English sentences. This con-
clusion was forced upon us by considera-
tions such as the richness of the knowl-
edge representation and problems with
verification, maintenance and reporting.
These issues are fully discussed in
[Johnson and Mead].

The use of the English language as the
scheme of knowledge representation al-
lows verbatim modelling of the terms of
legislation. This immediately enhances
the capacity of the rulebase developer or
any independent expert to verify the cor-
rectness of the rulebase visually.

Once the developer has the capacity to
use full English sentences to represent
facts and premises, there is a further is-
sue of the rigour with which the legisla-
tion is modelled verbatim. This is dis-
cussed in the next point.

2. No Overviews, No Shortcuts

Overviews of the effect of legislation, and
shortcuts in the modelling of legislation
are inviting and usually reliable in small
systems.

In large systems, faillure to model the leg-
islation verbatim has invariably led us
into problems when it became necessary
to add to a rulebase or to amend a rule-
base. Our experience has been that only
rigorous and verbatim modelling of the
legislation allows ready verification and
modification.

The rigour which we believe is prudent
includes:

- Verbatim modelling of provisions
such as "except in cases where
section 32 applies" (rather than
the shortcut of immediately mod-~
elling section 32);

- Verbatim modelling of the struc-
ture of provisions;

Example: The claimant satisfies
paragraph 54(a) if

The claimant satisfies

paragraph 54(a)

and
The claimant satisfies
paragraph 54(b)

and

The claimant satisfies
paragraph 54(c);

- Avoidance of overviews which re-
structure the content of legislation,
replacing verbatim law with ap-
proximating lore;9

- Tedious incorporation of each step
in a protracted legislative chain;
these are particularly prevalent
where series of nested definitions
are used;

Example: The claimant satisfies
section 36
IF The claimant was in an
operational area

The claimant was in an
operational area

If The claimant served in an
area described In a sched-
uled item

The claimant served in an
area described in a sched-
uled item

If the claimant served in
and area described in
Schedule 1.

The claimant served in an
area described in schedule
1IF...

In this last example of nested definitions,
the incorporation of each step in the leg-
islative path appears pointless and ex-
tremely tedious to the rulebase developer.
However, such rigour is justified when the
developer later finds an exception to one
of the steps in the chain, or when the

9 See [Schartum] for problems
occurring if this happens even to a
slight degree.
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rulebase is submitted for independent
evaluation, or when the legislature
amends one of the nested definitions.

Once again, rigorous compliance with
principle throughout the construction of a
large rulebase not only renders it more
transparent, reliable and verifiable,10 it
saves major headaches later.

3. Explicit modelling of the
structure of legislation

Verbatim modelling of legislation is the
modelling of the exact terms of the legis-
lation. The extent to which and the man-
ner in which the implicit structure of the
legislation is modelled is a separate issue.

Much of the difficulty of interpreting leg-
jslation derives from the complexity of its
structure. Elegant and well-drafted leg-
islation reduces this difficulty by identi-
fying discrete logical components through
accepted organisational devices: para-
graphs and sub-paragraphs, explicit ref-
erences to discrete qualifying provisions,
definitions etc.

These devices provide convenient handles,
which are constantly used in statutory
interpretation. The following mental pro-
cesses are familiar to any lawyer, though
no substance is discussed:

Paragraph 117(1)(c) is an alterna-
tive to 117(1)(d).

Subsection (1) is to apply in all
cases, except those outlined in
subsection (2).

Paragraph 117(1)(e) is now subject
to the exception introduced by
section 117A.

A rulebase which simply models sub-
stance and which fails to explicitly model

structural components will introduce
several difficulties:
10 That transparency and ease of

verification are essential as
discussed in [Bing], which also
shows the value in having direct
access to the actual words of the
legislation.

- Verbosity, where elegantly nested
legislative alternatives are each ex-
panded, modelling every permuta-
tion of the set of alternatives;

- Difficulty in verifying the rulebase,
because permutations must be ex-
haustively assessed to check
whether the structural logic has
been given effect;

- Difficulty in maintaining the rule-
base, where one or several legisla-
tive units (such as sub-para-
graphs) have been amended and
where these units do not each
occupy a discrete place in the
rulebase; and

- Reduced capacity to convey the
source of a rulebase outcome, be-
cause of the failure to report the
specific legislative provisions satis—
fied.

By modelling structural components of
the legislation, the rulebase developer in-
corporates the organisational elegance of
the draftsman into the knowledge base,
which assists with construction, verifica—
tion and maintenance. It often has the
further effect of .assisting the end-user to
understand the manner in which the
subject legislation has or has not been
satisfied.
Example: The claimant is eligible for
age pension if

The claimant
paragraph 25(1)(a)
The claimant
paragraph 25(1)(b)
Sub-section 25(2) does not
apply to the claimant

satisfies

and satisfies

and

The rule in the example above does not
model the content of the relevant provi-
sion, but .only structure. However, this
ensures that the organisation of the rule-
base will mirror that of the legislation.
Amendments to the legislation — which are
always expressed in terms of these
structural components - are able to be
incorporated easily into the knowledge
base.
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4. Separation of Rule Types

Good statutory interpretation separates
the function of considering the structure
of legislation from the function of consid-
ering the meaning of particular words
(except where those words relate to the
structure), and from the function of con-
sidering judicial pronouncements on the
meaning of those words. [Rissland and
Skalak]. Good judicial interpretation of
legislation rigorously ties argument to the
terms of the subject legislation.

Our method is to develop a complete rule-
base which models the legislation, and
verify the correctness of that verbatim
model, before we attempt to deal with the
effect of any judicial material on the
meaning and effect of particular provi-
sions.

In order to allow this, the STATUTE KBMS
recognises two major types of rules: leg-
islative rules and interpretative rules.l1
This recognition not only allows the de-
veloper to neatly separate and examine
the legislative modelling from the inter-
pretative material, it also allows the end
user to switch on or switch off the inter—
pretative rules.12 In this way, the same
rulebases can be used in a variety of dif-
ferent ways by users with different levels
of knowledge.

An interpretative rule has, as its goal, a
particular line of the legislative rulebase.
In this way, the connection between the
interpretative material and the subject
legislation is clear and accurate. The
process of maintaining and verifying the
interpretative rulebase is made more re-
liable because of this explicit reference to
a particular portion of the legislation.

11 For another system which
incorporates both these sort of
rules, especially where the
interpretative rules are case based,
see [Rissland and Skalak].

12 For the system to be acceptable to
the end user, both are required to
be separated in this way. See for
example [Magnusson].

In addition, this method encourages good
practice by the rulebase developer. The
different portions of a reasoned judicial
argument on legislation must be sepa-
rated and correctly attributed to the ap-
propriate legislative provisions.

The STATUTE KBMS also allows a third
type of rule - the common sense rule.
These rules merely carry out background
inferences which are based on accepted
general knowledge.13

Large rulebases require very good organ-
isation if they are to be verifiable and
well-maintained. The separation of dif-
ferent functional types of rules assists in
the organisation of a large rulebase. We
suggest that the three-fold separation
which we use is appropriate to the leg-
islative domain and the very least that is
required for a large system.

5. Separation of the Rulebase
from the Application Ma-
chinery '

Different types of expert system shells of-
fer the application developer different
means of control over the performance of
the knowledge base and of the application
as a whole.

Crude shells require the rulebase and the
procedural instructions which drive that
rulebase to reside in one structure. In
this case, rulebase components and pro-
cedural instructions are mixed throughout
a single application program.

Some shells allow limited external control
of the rulebase by an application language
and external control of the performance of
the application as a whole. Many of these
have only limited capacity to separate the
rulebase structure from the machinery for
investigation of that rulebase. So, for
example, the order in which lines in the
rulebase are investigated depends strictly

13 Gardner has also recognised
common sense rules as important,
and incorporated them into her
doctoral work. [Gardner 1984],
[Gardner 1985].
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upon the order in which they occur in the
rulebase.

These types of systems, which require the
rulebase investigation to follow the rule-
base structure, have substantial draw-
backs for large-scale systems. They invite
a structuring of the rulebase which does
not follow the organisation of the subject
legislation, but which is organised ac-
cording to the desired question path.

We believe that it is desirable to use a
knowledge base environment which allows
the form of the rulebase to be independent
from the Investigation of that rulebase.
The ideal is to be able to structure a rule-
base completely on the basis of ease of
verification, maintenance and further
construction, while having the capacity to
Investigate the contents of that rulebase
according to any desired path.

This requires certain links and facilities to
be built into the expert system shell. The
question search and Inferencing mecha-
nisms must be designed to allow for this
level of control of the knowledge base. In
addition, the procedural language which
is used to build the final application must
have appropriate facilities to assist in that
control of the knowledge base.

The STATUTE KBMS allows issues of
rulebase construction to be completely in-
dependent from issues of rulebase inves-
tigation. The rulebase is built with an eye
to legal integrity, verification and mainte-
hance. The rulebase should mirror the
legislation in its terms, its structure, its
order and organisation. An additional and
separate range of facilities in the question
search and procedural components of the
KBMS allow the application developer to
nominate the ways in which this rulebase
Is to be investigated - entry points, order
of investigation, order in which different
legislative alternatives are Investigated,
tangential investigations to be carried out
under certain conditions, side-tracks,
short-cuts and stopping points.

Any application developer building a large
system is going to need and demand the
sort of procedural control outlined above.
Where that procedural contro] is embed-
ded in the rulebase itself, the legal in-
tegrity of a large rulebase will be ques-

tionable, while maintenance and verifica-
tion will be difficult. Where that proce-
dural control is spread between an exter-
nal facility and some ordering of rulebase
components, there are serious dangers for
the maintenance and verification of the
system.

These problems become more substantial
as the application grows, and particularly
as the application needs to be amended.
Limited capacity to separate control of the
application from construction of the rule-
base leads to a higher level of compromise
in the method of rulebase construction.

PART 3: INTEGRATION OF A LEGAL
KNOWLEDGE BASE IN A
PRACTICAL ADMINISTRA -
TIVE APPLICATION

A rounded administrative application
could seldom contain a knowledge base in
isolation.

If the application is to be useful and ac-
ceptable to users and management in a
government department, a legal knowl-
edge base application would typically
contain the following types of facilities:

- Dynamic linking to powerful text
retrieval; -

- The capacity to generate coherent
reports, in a variety of forms ac—
ceptable to users and clients;14

- The capacity to build flexibility into
the application, to allow for dif-
ferent skill levels of end-users;

- The capacity to link to third-party
software, such as word processors,
databases and spread-sheets.

Integration capabilities of the primary ex-
pert system shell with text generators,
Screen generators, text retrieval facilities,
word processors, databases and similar
software are crucial. The more dynamic
and flexible is this linking capability, the

14 For the importance of this in the
content of legal research, and
computer applications to Law in
general, see introduction to
[Sprowl].
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more imaginative is the administrative
solution which you can develop.

These issues of integration capability,
user interface, linking to text retrieval and
linking to third party software are often
looked at as cosmetic add-ons. In prac-
tice, the extent to which these facilities
can be incorporated into an application is
often determined by the structure of the
expert system shell used. The funda-
mental design of the knowledge repre-
sentation scheme, rule creation scheme,
inferencing mechanism and relationship
between the knowledge base and the ap-
plication language all have a major effect
on the capacity to build a practical,
maintainable application. '

In our experience, these "cosmetic issues"
significantly contributed to our complete
abandonment of one prototype of the ex—
pert system shell, including the knowledge
representation scheme, the rulebase de-
sign and inferencing structure. These
"cosmetic" criteria were fundamental con-
siderations in the final design of the core
expert system components of the
STATUTE KBMS.

A STATUTE-based application will typi-
cally contain the following components,
within a unique user-created application
environment:

- A rulebase which directly models
the subject legislation, known as
the legislative rulebase;

- A rulebase which overlays the leg-
islative rulebase, and which mod-
els appropriate secondary material,
such as judicial interpretation of
particular legislative provisions
(the interpretative rulebase);

- A rulebase which co-exists with
the legislative and interpretative
rules, and which drives back-
ground common sense inferences
(common sense rules) and knowl-
edge-base instructions to the ap-
plication language to perform some
special tangential function
(daemons);

- Annotations which link appropri-
ate provisions in the rulebase to
portions of textual research mate—
rials (legislation, policy manuals,
cases, administrative instructions
etc) for retrieval during a knowl-
edge base investigation;

- Reports which model output, com-
bining rulebase-generated expla-
nation of facts and conclusions,
text from secondary sources and
free—form text input by the user
during the course of the consulta-
tion;

- Substantial files written in the ap-
plication language, driving the ap-
plication;

- Access to advanced text retrieval
facilitles such as hypertext and
free—text retrieval; and

- Links to the corporate database.

We believe that the legal domain requires
specialist shells and methodology which
are suited to the domain and the target
users. These specialist shells must be
developed with an eye to integration of
practical tools for administrative or legal
solutions, rather than have pure knowl-
edge base creation tools developed In iso-
lation from application creation tools. -
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NEW POLICY DIRECTIONS FOR
ADMINISTRATIVE LAW IN THE
AUSTRALIAN CAPITAL TERRITORY

Chris Hunt, Secretary of the ACT Depart-
ment of Justice and Community Services

i
[An address to a meeting of the Australlan
Institute of Administrative Law, (n Can-
berra, {n December 1990.]

Prior to self-government, public adminis—
tration in the ACT was fully subject to the
well-known Commonwealth administra-
tive law package, which centred on three
pieces of legislation, creating an Om-
budsman and an Administrative Appeals
Tribunal, and codifying judicial review of
administrative action. In anticipation of
self-government, three Ordinances were
passed which largely replicated the Com-
monwealth scheme. Those ordinances
were deemed to be ACT enactments on the
occurrence of self-government on 11 May
1989. Thus, self-government commenced
with:

- An Ombudsman Act 1989, which
created an office of ACT Ombuds-
man; provisions in the ACT Self-
Government (Consequential Prouvi—
sions Act 1988 (Cth) deemed that
that office would be held ex officio
by the Commonwealth Ombuds—
man until such time as the ACT
appointed its own Ombudsman;

- An Administrative Appeals Tribunal
Act 1989, which created an ACT
Administrative Appeals Tribunal;
complementary amendments to
the equivalent Commonwealth Act
enabled members of the Common-
wealth Tribunal to hold office on
the ACT body. The Canberra-
based Deputy President of the
Commonwealth  Tribunal, Mr
Robert Todd, was appointed as
first President of the ACT Tribunal;

- An Admintstrative Declslons
(Judiclal Review) Act 1989, mod-
elled on the Commonwealth
equivalent, but vesting jurisdiction
in the ACT Supreme Court rather
than the Federal Court;

- A Freedom of Information Act 1989,
again along the lines of the Com-
monwealth equivalent.

The ACT fully funds the Ombudsman and
AAT arrangements undertaken on its be-
half by the Commonwealth. In 1989-90,
this involved $367,900 for the Ombuds-
man and $139,200 for the AAT.

As part of this scene-setting, I should also
say that there has not to date been a
high-level of usage of these mechanisms
within the ACT. During 1989/90, the
ACT Ombudsman received 130 written
complaints and 237 oral complaints; the
ACT AAT has some 62 heads of jurisdic-
tion in various enactments, but most of
these are rarely utilised, and in total the
Tribunal received some 44 appeals during
1989/90. The figures on judicial review
applications would also be comparatively
few in number.

It would be fair to say, then, that the ad-
ministrative law structure did not initially
figure very highly in our list of priorities
when developing a law reform agenda for
the Territory. However, several factors are
causing this to change:

- The development of a comprehen-
sive statutory planning and land
management package for the Ter-
ritory will undoubtedly impact very
heavily on the work of the ACT
AAT. This reform has also led to a
review of standing arrangements
for the AAT and under the ADJR
Act;

- A major review of ACT court and
Tribunal structures is presently
being undertaken, with the objec~
tive of designing a purpose-built
system that meets the Territory's
needs.

Other factors may in any event lead to a
questioning of how long it will be sensible
to maintain the present 'agency' arrange-
ments for the AAT and the Ombudsman.
Some significant new jurisdictions, for
example in revenue and licensing areas,
are being conferred on the AAT, which
might in their own right create a workload
that would justify, or even necessitate, a
separate tribunal.




Newsletter No &

page 18

Whilst there is no reason to expect the
ACT Ombudsman's jurisdiction or work-
load to change, there are a number of
current or proposed initiatives in
marginally related areas - for example,
there are proposals to adapt the Com-~
monwealth human rights framework for
the ACT, to establish various community
advocacy functions, and a privacy com-
missioner is also a possibility. As a mat-
ter of economy of scale, it may be that
some or all of these functions could be
administratively combined, and I don't
discount the possibility that the Om-
budsman function would be reviewed as
part of this process.

There will also be some financial consid-
erations as to the pros and cons of varying
the present arrangements. For example,
there would seem to be logical economies
in the present Ombudsman arrange-
ments, although [ note that the current
arrangement works out at about $1,000
per complaint, which is considerably more
than the overall figure.

Nor can we overlook the possibility that
pressure for change to the agency ar-
rangements may come from the Com-
monwealth, but there has not to date been
any suggestion of that.

I turn now to a more detailed look at the
two major catalysts for change - the plan-
ning and land management package, and
the courts review.

Planning and land management

One of the Acts passed by the Common-
wealth relating to self-government - the
Australian Capital Territory (Planning and
Land Management) Act 1988 - provides for
the planning and management of land in
the territory. Section 25 of that Act re-
quires the legislative assembly to make
laws for the Territory plan and related
matters. Paragraph 25(1)(c) requires that
procedures for just and timely review,
without unnecessary formality, be avail-
able for appropriate classes of decisions
relating to planning, design and develop-
ment of land.

The legislative package that is being de-
veloped pursuant to this requirement
provides for a wide range of merits ap-

peals to the ACT AAT, and for appeals on
matters of law to the Supreme Court.

The general approach in the legislation is
that administrative decisions directly af-
fecting individuals should be subject to
merits appeal, except that there would be
no such right of appeal for decisions sub-
ject to disallowance in the Assembly, or in
some way carrying the authority of the
Assembly, or where there had been an
extensive inquiry or assessment process.

I should perhaps observe at this point
that, following a period of public consul-
tation on the five Bills that comprise the
package - initial versions of which were
released between February and June 1990
- revised Bills have been prepared, and
are currently being finalised. The present
intention is that those Bills, after a further
consultation, should be enacted in 1991.

Undoubtedly one of the most sensitive and
controversial issues during the public
comment phases to date has been the
question of standing to appeal. The gen-
eral nature of that debate, within Can-
berra, has been entirely predictable, based
on similar debates in other Australian ju-
risdictions. In essence, the ‘conflict' - if
one can use that word - is between those
who see wide third party appeal rights as
fundamental to a community-oriented
land management system, and those who
are concerned that such rights will un-
reasonably constrain land development
processes.

Faced with these very strong views, both
in the community and within its own
ranks, the Alliance Government opted for
something of a middle course: third par-
ties would have rights of appeal on the
merits (I will comment in a moment on
challenges to the legality of decisions), but
only where they can establish sufficient
interest in the subject matter of the deci-
sion.

In general terms, [ anticipate the legisla-
tive structure will be along the following
lines in relation to classes of decision
where third party appeals are available:

- Persons affected by a publicly no-
tified proposed decision may lodge
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an objection, and are entitled to be
notified of the outcome;

- An application to the AAT for re-
view may be lodged by a dissatis-
fied objector, or by anyone else
where the Tribunal has reasonable
grounds for believing that the
person was unable to lodge an ob-
jection;

- Where a decision making process
has, by regulation, been excluded
from the prior public notification
requirement, any person whose
interests are affected may apply to
that AAT for review.

It remains a matter of intense speculation
as to what will be the practical effect of
these arrangements. Useful patterns and
statistics may not emerge for some time,
especially as there will be a need to see
how the relevant authorities and Tri-
bunals interpret, in this particular con-
text, tests as to whether a person's inter-
ests are affected by a decision. It is of
some significance, of course, that the
overall legislation places a heavy empha-
sis on prior notification of decisions, and
public participation in planning pro-
cesses. This ought to lessen the need for
subsequent usage of appeal rights.

I should mention too that, as part of the
overall scheme, it is proposed to amend
the AAT Act to enable the Tribunal to
summarily dismiss a vexatious applica-
tion, or to declare a person to be a vexa-
tious applicant, whereupon they would
require leave of the Tribunal to continue
proceedings. I should imagine it would be
important to review the operation of such
provisions after a reasonable period, to
ensure that they are operating equitably
and effectively.

The opportunity is also being taken to
simplify the documentation requirements
for agencies that are parties to AAT ap-
peals.

An important amendment in relation to
standing is also being made to the ADJR
Act. Standing under the present act is
based on a person being ‘aggrieved' by the
decision in question. For decisions under
all of the new planning Bills, standing will

be completely open: any person who con-
siders a decision to be contrary to law will
be able to initiate proceedings. Once
again, I think we will have to wait and see
whether, in practice, this change has any
significant effects. If not, then I should
think the Government would at least wish
to consider whether to completely remove
the 'aggrieved person' limitation for all
ADJR actions.

I should think that for the AAT, the work-
load and importance of this new jurisdic—
tion would almost certainly require a
stand-alone ACT AAT.

The courts review

In the early days of self-government, we
were conscious that ACT review struc-
tures, unlike those of the Commonwealth,
were not subject to constitutional con-
straints in relation to the separation of
powers. We saw an opportunity to remove
a procedural impediment that many par-
ties must have found frustrating, and
perhaps expensive, by ‘securing greater
integration of merits and judicial review
processes. ‘

This initially led us to look closely, and
approvingly, at the possibility of a struc-
ture loosely based on the NSW Land and
Environment Court. All the reports were
that this was a Court which had, with
great success in terms of both efficiency
and equity, combined judicial and merits
review, including decision-making points
that ranged from a Judge of Supreme
Court status to lay assessors. We had
envisaged the possibility of an Adminis-
trative Law Division of the Supreme
Court, that would coordinate all merits
and legal review of administrative deci-
sions.

For various reasons, principally the
slightly different direction being taken by
the present review of ACT court struc-
tures, we have moved away from that
particular model. Interestingly, I have
heard stories (but have seen nothing offi-
cially) that the NSW Government may be
considering refining and expanding the
Land and Environment Court in a manner
that would be similar to the original ACT
model.
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Many of you may also be aware of the re-
view of ACT court structures undertaken
by Lindsay Curtls, which proposed an
arrangement under which there would be
a unified two-tier court system, with the
present merits review functions of the AAT
(and also the Credit Tribunal) incorpo-
rated into the lower court (which would
have a jurisdiction and status similar to a
State district court).

The following are the key features of the
administrative review system proposed by
Mr Curtis:

- Consistent with the Land and En-
vironment Court model to which I
have just referred, he stresses the
desirability of merits and legal re-
view being addressed by the one
body;

- He accordingly suggests that an
administrative division of either
the Supreme Court or the lower
court be established to consider
merits appeals, expressing a pref-
erence for the latter, based on the
decision-making levels within the
Commonwealth AAT, as it
presently originates;

- The proposed structure should al-
low persons to be appointed who
do not necessarily have legal qual-
ifications, and who are not styled
judges;

- Nor would such persons be con-
fined to an adviser or assessor
role: in respect of defined matters,
they could exercise the powers of
decision of the Court;

- There would be a statutory imper-
ative that formality and technical-
ity be kept to the minimum nec-
essary to ensure the proper con-
duct of proceedings where adju-
dication of a dispute is required
(one dimension of this, which Mr
Curtis stresses, is the design and
layout of the hearing room itself;
he also observes that judges of the
NSW Land and Environment Court
do not robe);

- Although the general administra-
tive appeal work ought to be lo-
cated in the lower court, the uni-
fied structure would enable work
to be arranged without being con-
cerned with rigid jurisdictional
boundaries. Thus, the lower court
ought also to have a judicial review
jurisdiction, whilst provision could
also be made for transfer of a
matter from the administrative di-
vision of the lower court into the
Supreme Court. There might also
be some classes of decision which
would justify a merits review juris-
diction being vested directly in the
Supreme Court;

- On a balance of convenience basis,
Mr Curtis suggests that appeals
from the administrative division of
the lower court, whether on merits
review or judicial review, should be
dealt with as ordinary appeals.
Appeals from merits review should
not be limited to appeals on ques—
tions of law; ‘

- There would also be provision,
within the merits review jurisdic-
tion, for internal appeal within the
lower court, and for reference of
questions of law to a judge.

It is perhaps an implicit endorsement of
the way in which the administrative tri-
bunals presently work, that to date most
of the concerns expressed about the Cur-
tis proposals have been as to whether the
user friendly' ethos of those tribunals,
which permits and indeed encourages ap-
plicants to appear in person without any
necessary disadvantage to the outcome of
their case, would be maintained. Concern
has also been expressed that the capacity
to provide for a representative form of tri-
bunal membership - which is central to
the present successful operation of the
Credit Tribunal - should be maintained.

My own view - and I am encouraged by
the NSW experience with its Land and
Environment Court in this regard - is that
ijssues of composition, accessibility and
informality are just the same whether we
are talking about a division of a court or a
stand-alone tribunal. It is also my view
that you cannot ensure this by legislation
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alone: much will depend on the presiding
officers. Perhaps as an indication of this,
in my own very limited experience as an
advocate before the Commonwealth AAT,
there seemed to be very considerable dif-
ferences in formality and the like, which
were not always predictable.

Other projects

Before concluding, there is one other de-
velopment I would like to mention,  even
though it is very much in its infancy. This
is that we have just commenced work on
developing a set of legal principles for ACT
legislation, dealing with such matters as
rights of appeal, review forums, civil liber-
ties and criminal law standards, and the
like. Standards of this kind have been
developed by legislative bodies such as the
Senate Regulations and Ordinances
Committee, but as far as I am aware it
would be a novel thing for a government
to promulgate its own standards and
guidelines on such matters. Perhaps a
future meeting of this Institute will pre-
sent an opportunity to report on the suc-
cess or otherwise of the exercise!

Finally, can I mention the importance of
designing systems which are user-friendly
and responsive to the community's needs.
We believe we are heading in the right di-
rection, and are taking our own initiatives
with regard to consultation, but we are
most anxious to receive suggestions or
feed-back from any quarter.

THE GOVERNMENT'S RESPONSE
TO SELECT COMMITTEE REPORT
ON TENURE OF APPOINTEES TO
COMMONWEALTH TRIBUNALS

Andrew Snedden
Introduction

Only occasionally is a Committee of the
Parliament asked to address questions of
direct constitutional relevance - as op-
posed to matters touching on the Aus-
tralian Constitution - in which issues of
importance to the scope of the doctrine of
the separation of powers are raised.

Such an opportunity was presented to the
Joint Select Committee of the Common-
wealth Parliament on the Tenure of Ap-
pointees to Commonwealth Tribunals (the
TACT Committee) in 1989.

The Committee was asked to address, in-
ter alia, a number of questions on the role
and tenure of appointees to the large
number of Commonwealth- tribunals that
now exist in fields of administrative review
(such as the AAT) in areas of responsibil-
ity previously the preserve of the executive
(such as the Australian Broadcasting Tri-
bunal) and in matters that have been the
preserve of Commonwealth tribunals for a
considerable time, such as industrial re-
lations.

The TACT Committee's report, which was
presented to Parliament on 30 November
1989, was reviewed in this journal (No 2
of 1990) by Stephen Argument.

The Government response

The Government's response to the TACT
Committee's report was tabled in both
Houses of the Parliament on 18 October
1990.

The TACT Committee paid particular at-
tention in its report to setting out princi-
ples which properly should be applied in
relation to appointees to Commonwealth
tribunals. These specifically governed the
tenure of appointees and how appointees
should be treated on the abolition of tri-
bunals.
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The Government, whilst agreeing in prin-
ciple with the Committee's conclusions,
gave the Committee's recommendations
on tenure qualified support. However the
response is also expressed in non-com-
mittal language (‘there should not be a
general rule’; 'there is need to strike a
balance') of the sort which might fairly be
construed as acceptance of the thrust of
the TACT Committee's recommendations.

Endorsement by the Committee of princi-
ples of tenure (including an adequate fixed
term of office, protection from removal
from office except for cause stated, an
adequate procedure for removal of ap-
pointees and a proper legal process for
removal) were 'noted' by the Government,
but not accepted. The Government
favoured a case-by-case approach in
which provision is made for term and/or
tenure appointments, depending on the
tribunal in question.

In asserting that the tenure of members of
individual tribunals should be considered
on their 'merits' the Government response
observes that there is a need for 'greater
flexibility in staffing of tribunals, by al-
lowing for short term (ie, temporary) ap-
pointments to assist in meeting workload
requirements’.

This approach, according to the Govern-
ment, 'widens the pool of potential ap-
pointees to include those who might not
wish to accept a career appointment'.

A difficulty with this view - identified by
the TACT Committee ~ is that it tends to
disregard a central point of a number of
submissions ‘to the Cominittee
(particularly by tribunal members): the
need for government — and the Parliament
- to recognise the importance of tenure in
attracting appointees with the necessary
experience and qualifications. '

The idea that appointees may not wish to
accept a 'career' appointment (as resigna-
tions from tribunals and, more rarely,
from courts shows) doesn't recognise that,
if anything, the 'balance’ considered es-
sential to ideally constituted tribunals can
be reconciled with tenure security.

The second recommendation of the TACT
Comimittee was that principles should be

borne in mind by the Parliament when it
considers legislation proposing abolition of
Commonwealth tribunals of a quasi-judi-
cial nature.

This is particularly important where a tri-
bunal is to be abolished either solely or
primarily for the purpose of ridding the
Government of a troublesome, embar-
rassing appointee (the '‘turbulent priest'
situation).

The Government's response rejected the
thrust of these recommendations. It en—
dorsed the existing, and firmly held, view
that, it would be 'undesirable’ to abolish a
tribunal if the predominant purpose was
to remove a particular appointee from of-
fice, but went on to state that 'it must re-
tain the capacity to abolish a tribunal
where there are good grounds for doing

so'.

'Good grounds' were described as '‘grounds
unrelated to any desire to remove a par-
ticular member'. Presumably, adherence
to this criterion could in some way be
demonstrated, especially where a tribunal
was to be abolished for plausible reasons
and a troublesome member of the tribunal
was not removed or not reappointed.

Any examination of the history of Com-
monwealth administration of statutory
bodies of all types - including courts and
tribunals - shows that they can be, and
are, abolished with Parliament's approval
in the name of the need for reform and/or
administrative efficiency.

As the Committee noted in its report, a
government's administrative  flexibility
must be tempered by a recognition of ac-
cepted and proper principles protecting
the tenure of existing tribunal appointees.

The reason for this approach is that sus-
picion can always arise that where a tri-
bunal has been ‘'misbehaving' or
'‘misinterpreting' its legislation, govern—
ment will eventually choose a wholesale
reform of a tribunal rather than address-
ing faults in the legislation governing a
tribunal's role and functions.

On the question of compensation to per-
sons who have not been reappointed to a
replacement tribunal, the firm Govern-
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ment view was that no automatic right to
compensation should exist, notwith-
standing the very real financial and pro-
fessional effect premature end to an ap-
pointment may have.

De facto suspension

In its report the TACT Committee ad-
dressed the question of de facto suspen-
sion of a tribunal member where a tri-
bunal's principal member or president ac-
tively refused to allocate work to that
member.

The Government endorsed the Commit-
tee's finding that de facto suspension by
non-allocation of work was undesirable
and expressed the view that the Commit-
tee's comment in this regard will no doubt
be 'noted by chairpersons of tribunals'.
The Government did not, however, indi-
cate whether it had taken any steps to
draw the Committee's finding to tribunal
heads.

What of former Justice Staples?

The genesis of the TACT Committee's in-
quiry was the decision by the Government
not to appoint Justice Jim Staples to the
Industrial Relations Commission, as it
appointed all other Presidential members
of the former Conciliation and Arbitration
Commission.

In response to the TACT Committee's
recommendations that the Government
establish an inquiry to determine the is-
sue of compensation for former Justice
Staples, in view of his non-reappointment
to the IRC, the Government drew attention
to the entitlement former Justice Staples
had to a judicial pension provided for in
the legislative package which set up the
Industrial Relations Tribunal.

The Committee's recommendation that
there be an inquiry into former Justice
Staples' case was rejected.

Op’position Views

The Opposition's response to the TACT
Committee's Report in the Senate was
made by Senator Peter Durack, who was
Deputy Chair of the TACT Committee.

Senator Durack acknowledged the Gov-
ernment's acceptance of the Committee's
conclusions, particularly on the matters of
principle raised by the Committee.

He noted, in a general comment, that

It is important that there should
be wide agreement within the Par-
liament and between the political
parties about the status and the
principles which should govern the
status, terms of office, removal, et
cetera, of the members of such tri-
bunals. That is possible only if
these people believe that they have
protection from political interfer-
ence and that they are looked at by
the Parliament, though they are
not judges, as performing work
which is analogous to that of the
judiciary.

Conclusions

The TACT Committee has given the Com-
monwealth Parliament a set of principles
which it can apply on establishment of
future Commonwealth tribunals.

The Government response to its report,
while not accepting the Committee's
recommendations for enactment of princi-
ples of tenure, acknowledged and ac-
cepted, in general, what those principles
should be.

It will be an important test of the Parlia-
ment in the future, whether it applies the
principles so clearly enunciated by the
TACT Committee.
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Review of the Administrative Ap-
peals Tribunal

R.K. Todd, Deputy President AAT, Con-
venor of the Working Party

In consequence of the grant of its admin-
istrative and, to a degree, its financial, in-
dependence, a review of the AAT's opera-
tions is being conducted. For the same
reason, there have been similar reviews of
the Federal and Family Courts.

The review covers a very wide spectrum of
the AAT's administrative, organisational,
financial and conceptual operations. It is
being supervised by a Steering Committee
chaired by Deirdre O'Connor J, the Presi-
dent of the AAT with the help of a Working
Party of which I am the Convenor. The
President of the Administrative Review
Council is a member of the Steering
Committee. There is AAT Member and
Registry participation in both bodies. The
Attorney-General's Department and the
Department of Finance are represented on
both the Steering Committee and the
Working Party. The review is being con-
ducted in a positive and cooperative spirit.

The Working Party has now visited all
State Capitals for meetings with user
groups, Tribunal members and staff. In
mid April it will meet in Canberra with
representatives of Government agencies
that have made submissions. Its princi-
pal consultative operations will then have
ended and the work of preparing a draft
report will then commence. The Final Re-
port must be presented by 1 December
1991.



